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Before the
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Benton Institute for Broadband & Society,
Petitioner,
V.
Federal Communications Commission
and the

United States of America,
Respondents.

)
)
)
)
) Case No. 24-1015
)
)
)
)
PETITION FOR REVIEW

Pursuant to 47 U.S.C. §402(a), 28 U.S.C. §§2342(1) and 2344, and Rule
15(a) of the Federal Rules of Appellate Procedure, the Benton Institute for
Broadband & Society (“Benton’) hereby seeks review of the attached Order of the
Federal Communications Commission ("FCC" or "Commission"), Implementing the
Infrastructure Investment and Jobs Act: Prevention and Elimination of Digital
Discrimination, Report and Order and Further Notice of Proposed Rulemaking, GN
Docket 22-69 (released November 20, 2923)(“the Order”).

On January 22, 2924, the Order was published in the Federal Register at 89
Fed. Reg. 4128 (January 28, 2024). A copy of the Order is attached as Exhibit A to

this Petition.

Venue in this Court 1s proper under 28 USC §2343. This petition is timely
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because it is being filed within the 60 day deadline established in 28 USC §2344.

Benton participated in the proceeding below and is aggrieved by the
challenged Order. 1t seeks review on the grounds that portions of the Order are
arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with
law. This includes, but is not limited to, the agency’s failure to adopt a formal
complaint process and its treatment of providers which are recipients of funds under
the Broadband Equity Access and Deployment Program adopted pursuant to Section
60104 of the Intrastructure Investment and Jobs Act of 2021, P.LL. 117-58.

Benton respectfully requests that the Court hold the contested portions of the
Order unlawful and vacate, enjoin and set aside those provisions of the Order and
grant all such further relief as may be just and proper.

Respectfully submitted,

/s/ Andrew Jay Schwartzman
Andrew Jay Schwartzman
525 Ninth Street, NW
Seventh Floor

Washington, DC 20004
(202) 241-2408

AndySchwartzman@gmail.com

January 30, 2024
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CORPORATE DISCLOSURE STATEMENT

Pursuant to the United States Court of Appeals for the District of Columbia
Rule 26.1 and Federal Rule of Appellate Procedure 26.1, the Benton Institute for
Broadband & Society (Benton) respectfully states that it is a non-profit organization
with no parent companies, subsidiaries or affiliates and that none of them have
issued shares to the public.

Benton is an operating foundation. Its goal is to bring open, affordable,
high-performance broadband to all people in the U.S. to ensure a thriving
democracy.

Respectfully submitted,

/s/ Andrew Jay Schwartzman
Andrew Jay Schwartzman

525 Ninth Street, NW

Seventh Floor

Washington, DC 20004

(202) 241-2408
AndySchwartzman@gmail.com

January 30, 2024
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CERTIFICATE OF SERVICE
I hereby certify that on this 30th day of January, 2024, I electronically filed the
foregoing Petition for Review with the Clerk of the Court for the United States
Court of Appeals for the District of Columbia Circuit using the Court’s appellate
CM/ECEF system. [ further certify that service was accomplished on all participants
in the case via the Court’s CM/ECF system.
I further certify that I have served the following by email:

P. Michele Ellison

General Counsel

Federal Communications Commission
Washington, DC 20554
FCClLitigation@fcc.gov

I further certify that I have served the following by US mail, postage prepaid:

Hon. Merrick Garland

Attorney General of the United States
United States Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

Respectfully submitted,
/s/ Andrew Jay Schwartzman

525 Ninth Street, NW

Seventh Floor

Washington, DC 20004

(202) 241-2408
AndySchwartzman@gmail.com
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EXHIBIT A
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FEDERAL COMMUMNICATIONS
COMMISSION

47 CFR Parts 0, 1, and 16

[GN Docket No. 22-59; FCC 23-100; FR 1D
180877]

The Infrastructure Investmeant and
Jobs Act: Prevention and Elimination
of Digital Diserimination

AGENCY: Frdoral Communicatinns
[lrrrmermisainn.,

ACTION: Final male.

SUMMARY: In this dncument, the Foderal
Crornmunicul ans Comrmissinm
[Commission) ndepts rules pursuant to
soclion BOSDE of 1w Inlmstrocioee
Tnvestment and Jols Act (Tofrasiroelone
Act) that establizh a framework o
Faviilitale agual aceacs Lo Toadhand
inlaruel access secvice by prevenliog
digital discrimination of access, These
rules address policies aml praclices [Lal
impzede equal access to broadband,
while taling into acccunt issues of

el oa wudd econoiic feasibilily (hal
posc scrious challenmes to full
achicwoment of the crial accoss
ohjective, The rules constitute an
ctfective. halanced means to accomplish
Ciorpress's obijeclive of cusuring el
historically unserved and underserved
cormnunilivs Drcuaelioal e Malion
bave equal opportunity to receive high-
spred hroadhand srrvice comparahle 1o
thal recaived by clhars, wilhoul
discrimination as to the terms and
candilions on which thal sorvicn s
rece v,

paTES: Effective March 22, 2024, cxcop:
for the amendment tn 47 CFR 1.717
(amendatory instruction &), which i=
delayed indefinitely. FOC will publish a
docinrent in The Pederal Rugisler
unnenmeing the effective cate for the
amendment o 47 GFR 1.717.

FOR FURTHER INFORMATION GONTACT:
Wirrlinr Competitiom Buraan.
Compelilion Polivy Division, Aurdliv
Mathicu, ot (202] 413-2194,

Anralic Afathiveiitfee_gor. Frr additions]
informmaticn concerning the Paperwerk
Keluct o Act information collectinn
requirements containec in this
docuraent, send an crail to PRAS

fevc o o vonlacl Nicole Onsela,
Mieole Onpele@ioe,goy,

SUPPLEMENTARY INFORMATION: This ixn
swnmary of the Commission’s Report
and Cleelen (Peepart and Crder] i GM
Dackel Mo, 22-69, FCC 23-100, sdopled
on Movember 15, 2023, and released cn
Movember @00, 2025, The full taxt af this
docuraent is available for download at
httpaidone_ fon movdprhiicd
erldonfuroen s FOC-23-100A T ) T

rerqiirst materals in acressihla formats
rIJ'_I JHI_IL_,]H L'l-ll,h r]lbd]_llllll_lf;'lb [f;‘ u Iblﬁl]]ﬂ
lurge print, electronic files, auclio
format, ete], sond an email to FOCS04E

Fea gov or call the Consumer &

Governmenlal ATaivs Tureau al [302]
ALB—0530 [voles) or (202) 118-0132
eyl
Final Paperwork Reduction Act of 19935
Analysis

Tlus decumenl msy conldin mev or
modified intormation collection
reuiremcnta subjret to the Fapermarork
Reduction Act of 1495 (PRA), Public
Linw 104-13, This documoent will be
submitted to the Offine of Management
andd Bodoel [OMB] o review wdar
seclion 3507 0d) of Lhe PRA. OMTD, Lhe
gonoral public, and othor Foderal
ageneics will he invited to commen: on
1he new or mocilied ielormalion
ol lerlinn reaue ramenls rmnlainead in
this proceeding,

Congressional Review Act

Tha Commission sent a copy nf the
fleport ard Crderto Congrass and The
Covernment Accountability Otfice
|J|J|.-.u.|||| Fin The: Cir IIhIthlUI]dl v

Acl, see & ULS OO 800 [&10100A),
Synopisis

1. lin this Keport and Order, we adopt
riles pursuant to section BOS0G of the
Infrastructure Act that cetanlisk a
leornewsorle o Tt lilate i aocess o
broadband internet access service by
prescenting digital disceimination of
arness. The Infrastrnclore Al delines
“browdbund internet access service™ for
saction BOSOE aind the remainder of Title
Vouu h::u.uu-,' ‘Lhe mesning viven Lhe
torm in § 8.1(b) of [the Commmission’s
riles] . o sy sucoassor resulatinn,™
Intrastructure Act G0501(1); 47 CFR
A.1(h) [defining brandkand internet
HLLEES Sarvice #3550 o ss-rackel retail
gorvice by wire or radio that provides
the m]’ﬂhl]m' totransmit data to and
THURTVH I:IHIH rlrerI H“ L l||.|.|: L1} HI!'IH”_'!. H”
internet endpoints, including any
capabilitics thal an: incidental 1o and
enable The operalion o he
v inns seevice, Tl esaluding
dial-up internet seoess service, This
form alsn cnoempassns any service that
Meer Campnnissicon Dincds Lo b peoeiding o
Tunctional equivalent of the service
deacribed i the previovs sontence or
Meal i nsed loevads he prolaeiomns sal
furth in this part.”), In this Report oo
Cirder, wen nse the terms “hreadband,”
“hrowdbacnd service," aod CLroacbamd
internet access service”
interchangeahlv. These rioles acdrees
pelivies and practices that impede egqual
arneas to broadhaned while tnking into
o] issnes of loclimical wd

rronomic frasibility that pose serins
|_:]|.'-j”r;|||§_;w_~ tor Ml 1 achivvemant ol the
piual aceess objective, The rules we
adopt today constitute an effective,
balariced means to accemplizh
Congress's objective of ensuring that
historically unservad und underserved
communities throughout the Nation
have equal opportunity to roceive high-
spie] Brnadhand servive comparahla o
that raceived by othears, without
dizerimination as to the terms and
conditions on which that servicn is
recpival.

3. The aetions taken today are
surmmarized belosw, Digital
Miecrimination of Accazs Definad, Tn
Furtharance of our goal 1o facilitale egoal
gecess to broadbund internet access
service, wa adopt the following
dafinitiom of "iigital discvimiration nf
access s policies or practives, ucl
justified by genuins issoes of technical
or eoonomic feosibility, that
differentially impact consumers” accass
Lo broadband inlarmal access servica
Brased on their income lovel, race,
cthnicity, color, religion or notional
crigin. or are intended to have such
elilTarenlial impact? Lindere Dha rnlas wea
gelopt today, we will investipate condact
alleged to be metivated by
dizcriminatory intent, as well as
candurt alleged 1o hava discriminaloey
effect, baged on income level, race,
cthunicity, color, religion, or national
nrigin, Consistent with the defivition of
“wual vocess” in the statuly, we find
that differentistion as to any avuilable
guality of service metric for broadbaned
servioe may provide a basis for liability
under thase rules, abeenl culliciant
justitication.

3. 'lechnical and Economir:
Faasibility. Comsistent with Congress’s
dirsclive, our dellnilion of disilal
discrimination of access fully takes into
aceount “issues of technical and
coonomic feasibility,” constitnting
imaadimeants o M1l achievanen ||| 1T
erqudl aceess godl of the statute, We
dofine “technically foasible™ to mean
“reasomahly achievable oz evidenood iy
price snccaas by covared anlilies undar
similar circumstances or demonsteated
techinological advances clearly
indicatng that tha policy or practice in
rpuestion may rensenably by adoptead,
implemented, and utilized,” We
similarly define "cooncmically feasibile”
Lo imean “reasonybly schievalile as
evidenced by prior success by covered
cilities under similar cicumatanees or
demonsiraled new seoncinic concdilions
clearly indizating that the policy or
practice in rquestion may reasonahly ha
gdoptad. implementad, and vilized.”

4. Conaumers Atforded Protoction
Fronm Thigilal Thscriminalion, and
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Lntities anrl Services that are Suhject o
Lhe Probibilion Apainst Digilal
Discrimination of Access. We adopt
rulas ncusing on whaether policiaes and
practices differentially impact
consmers’ access to hroadhand internet
wiesd sarvice or ara inlendad (o dooan,
In thiz vein, wo gpecity that “consumer®”
s curenl iI[I':] JJI".I."-.JJ'.:'.:' e
HI,]]'JH‘_'F”)&"'I'.‘_\ ley .!)Tl_'lﬂi_]]_lﬂ r'.d inl+!r|n-!l HLLEEY
gervice, including individuals, proups of
individuals, arganiaalions, and groups
ol organizalions, Morecver, Lhe scope of
the rules we adopt today cotends no:
only to providers of broad sane internet
avcess sorvicn, bat also to entitics that
Facilitale amd cllierwise slech consnonmer
goecess to brogdband internet access
ROV IO,
A WWe Hinpl loclay The same delinilinn

I “broadband internet access service™
that appears in our rules at 47 CI°R
8.1(h), In accordance wilh seclion
B0506, the rules we adopt today shall
apply toall policies and practices that
affect & consumer's ability to have equal
access to brondhand internet ancess
sarv o, inc uding bul ral Timilad o
deplovment, network uperades, and
miaintenanece. CGovered clements of
HEY -IIII::] IIII]H .:M:Il.l'l |"-'|l::.|'f|-|f!H.| HIII] TRCa k-
technicn elements of service that may
alTect o consmmes’s abilily 1oorereive
iwnd ellective vy uliliae Hoe servicoe,

6. Enforcement. We adopt rules that
allos Tor wnforcament of our probilition
against digital discrimination of access
Hircaph selindlialed Cromomissinn
invesligalions aud revise vur inlormal
complaint process to accept complaints
alleging digital disceimivalion ol aerees,
including ull=ring parlies volunlary
mediation cveraenn by Commission staff
ve e wppropridle, Possible violaliors
will be investigated 27 Commission statt
naing oot atandard investigative tnolkit,
and ull penalties and remedies will be
avai.able when we dotormine that our
rules Tives e vinlalend. The:
Commizzion will consider utilizing
ronaent decrecs when appropriate. Woe
doclivns, al this lime, Lincreala un
additional provess for the filing and
el judicalion of formal complaintks akin
ko section 208 of the Conumunications
Ant.

7. Comavmur Conplaints. Consislenl
with Congress's directive, we revise our
informnal consurer complaint precess to
Hr!r:Hl'I' i |]]Hi rls rl'l IRV KRIREA RN
other members of the public that relate
to eligital diserimination of access by
pslablishing a decicalad patlwvay Lor
digital discrimination cf access
romp aints including from
organizations, and collscting voluntary
demographic infarmatinm from
Lo i nls,

A. State andd Leral Maodel Palicies anrl
sl Praclives, We HI_]I;J[J| 11
Cormomuncations Eguity and Diversity
Council's recommendations that
provose model policies and practices for
alatas and Incalities 10 address digital
dizerimination of avcess, We emphasize
that these model policies and practicoes
de not forcclose adoption by states and
Tnral e of additinmal measireas tn
ensure sgudl accass (o broadband
gorvice in their commurnities,
Background

9, Section GOI06 of Division 7, Titla
Voo the Infrastrocture Aet By entitled
“Ligital Discrimination.” ‘This provision
supparts axtensive hroadbandd
Expansion programs in ha
Infrastructure Act and requines that the
Commmission adopt reles to facilitate
coual access to beoadband intonet
sarvire. Bectinn GNAOET) reards: “Nol
luter than & years after Movember 15,
2021 the Commission sholl adopt final
rules to facilitate coual access to
broadband inlaral ancess seevica,
lekine inlo accoonl e issues ol
technical and ceonomic feasibility
promented by that ohjective, including—
(1] prowenling digitn ] disceiminalion nf
arcess based on ncome level, rmce,
ethnicity, color. religicn, or national
origin: and (2] identifying necessary
slaps Lor the Commission Lo lake L
eliminate discrimination described in
pﬁr’lgﬂFh ().

mn H Cmniekion’s
implementation of seclion 603006 builds
o a relust histoey of Commission
repulalory aclion premised cn
nenciscrimination and undversal
sarvice. which, in turn, furthers the goal
ol broaclband inlarnel access Lor all o
adelrezses the digital divide,

Commission's Bfforts To Further
Congsumer Access to Srcadband ntornot
Sy

1. At the core of thoe Conimission’s
cornerilimen! o broachamd inlarnal
aucess tor all s section 2 of the
Corvmuniecatinns Aet of 17904, s
sinencled, which slales he nusney’s
purpesge Shoomakes aeailabde, so Tare as
pomaible ™ a “rapid, elficient, Mualion-
wide'” wire and radic communication
sorvien wilh advgunte Teililios o all
people ol te Tnited Stales, witboo!
dizcrimination on the basiz of race.
el raligion, nalional ariging, me sex.™
MNondiscrapinstion dod wnl versal
sorvice are corneratons principles and
drive agency policies o achisve [le
broadest pessible consumer access to
comranmicatinms services. n the
Telscommunications Act of 1986 (1986
Act), Comgress expanded the traditional
g ul wniversal service o iomclodee

increasad accrss o telecommunications
'rIIH] 'rIlI] Wil Il[:l.Hl !-i(ll"l.-'.l e, SLI i]l i
brosdband inlernal accesy service, for
ull ponsumers at just, reasonable, and
affordable ratea, Uhe 1996 Act
rﬁlahlinhrrl |'||'in:"[‘]|\q for universal
warv oe that fuces co inereasing accuess
for consuraers living in rural and insulur
arpas, and for lew-income consumers,
Saction YOG of the 1996 Art reruiras tha
Crornrmission to report annoally oo
whether broadband “is being ceploved
to all Americans in o reasonable and
timely Zashion.”

12, In 2009, Conpresy directed the
Commission to develop a Mational
RBroadhand P an to cnsore overy
Armerenn has “weeess Do browndbund
capability,” The Corunissicn relessed
the Mational Broadband Mlan in March
2mn. highlighting ways te "[rleform
Lrrenl wn I '.-'I_:I'}_-i-i-l] Hl_ll"\-'ii_:i.‘ JI]I_H_:]'I'rIrI i!;il TERN]
support deplovment of broadband and
voics in hizh-vost areas; and ensure that
lowr-income Americans can atfors
brcadband; and in addition, suppart
efforts to boost adoption aond
utilization,”

3 The Commission has long uaed its
Uhnivarsal Servica funding programs 1o
further consumer access to broadband
and bridge the digital divide, These
funding progroms, which preceded the
Infrastrciuea Act, have historically
halped to deliver broadband services to
lowrincome consumoers and to unserved
and nnderseread commuanities in roral
wid insulur wrans. Furthar, Thesa
programs provide support in variows
ways, including: offering to low-income
romamears isconnts on voine sarvire
2l IH]n’IUI' ]'_I-I'UHL”)H Ill] i nlernsl aocHss
waryioe providing funding to aligible
schools and libraries for afordable
breadband services to help conrect
students and mambers of local
communities: providing funding for
haalth core providers to ensure that
patients have accnss to broadband
Fnaliled healthears savines; and
offering subsidies to providars to build
out, deploy, and maintain networks that
prowide voice aad broadband seevice in
high-cost areas.

14, These Commission sctions help to
ameiorate a digital divice that has
underpinnings in the country's
historice] auvgragation and redlining
practices in bhousing, Relving on
hizstorical reszarch, data, and survesys,
NUMEris conmmenlars [:HI'IH]H'H
inequilies in broadband aceess Lo
historically segrepated housing patterns
and discr iminalory housing praclices,
Thz record in this pru:uc_wu:lmg roflects
that the digital divide significantly
tracks hous ng, redlining that crme into
cxistenoe under the Matinmal Housing
Act ol 1454, whon the Fiaderal Hn:mhlru.l
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Admintstratinm divected the Home
Ohwvriers” Loan Corporalion o creale
“rogidential security maps.” These
fedorally created maps outlined ns
“high-risk™ those aveas highly
populated by minovilies, Danks used
these maps to deny mortgage capital to
minority residets living in those high-
risk nreas, Ieading o disinvestiment in
these rommunilies. Apgainsl Lhis
historical and demographic backdrop,
roscarchers have long foune that
mintrapalitan areas with o history of
radlining “generally ramain moee
segrogited and more coonomically
digsadvantaged, [and] . . L have lower
median housahold income, lower homa
vilues, older housing stock, and rents
which are lower in absolute terms (bt
oiten higher as o porcentage of
incorme].” This history has caeriad
Tarveard Lo broadhbamd access, as
rescarchers have found that access to
broadband in the home can decrease in
tnndem with histovical residential risk
classiicalons, and such dillarences in
broadband aceess vary depending on
income levels, race, and ethnieity.
Consumer Acvees to Broadbond

15, The Canmnission regolarly rispor s
oot e wwruser ol Americans whio lack
access to broadband internet access
service. While the Commission reported
in 2021 thal 14,5 weillion Anericans
lack aceess to broadband, an
indrprndemr study suggested that the
wetual nuether was sy high o 22
milion, Further, Microsolt's data usage,
s ol 2020, HI.:.;"_;.I:."—.[L‘-I:] Ihal s My 0%
T million people in the TUniled
States did not uge the internot af
brecad e spesds of 2353 Mbps.

16, The uncoin orlabe e reality s (Lal
too many houscholds in the United
States lack erual accass o broadband.
Lack of equal access to broadband is not
limiited to historically redlined nrhan
conmnnnilins, ol olsc O PSS S anil

acutely atffocts both roeal and urban Lowe-

e cennecrnnilies, ofTuns vl
cormmunilivg, ancd Tribul sreaw.

The Claledd COVT=08 Poncdeon:
Heightenoed the Inoguitios in Broadband
fnternet Access

17. The global COVID-19 pamdemic
cormpecded e proldem of umegeal
gocess to broadband internet access
service in the United States. The digital
divide hecame rinre slark as sholdoweons
caused a heiphtensd reed for high-
guality beeadband Intarnat accass
sery Ce Lo el basic peeds sucl: us
working from home. cistanee learning,
accassing public henefits anod services.
telehsalth, job-hunting, rernote worship
activitice, remote tamily and soeial
conaclions, sl olher daily aclivilies,

In 2020, 4 Pew Research Canter snrvey
linad Lhat ruaal']}-' Dl ol acdulls
gurveyed stated that internet sccess was
casrntinl during the pandemia, And in
that same survey. Prw found that at that
lime, “[s]lome 447% of lowar-incone
parents with children whose schools
shut down say it is very or somewhat
likely their childver will have to do
selinalwowk an Their eellphanae; 0%,
report the same likelihood of their child
heving to use puzlic Wi-Fi to finish
schonlwork hecnuae thors i3 nota
retiabla inlermel conveciiog al one”
Subzequently. in 2021, Pew surveys
foand that 57% of Lonschelds making
Tess than F30,000 had homa hroadhand,
comparad to 93% of hoosaholds making
100000 or more, and additicoally,
white survey participants wens more
likely than black s Hisparie survey
parlicipants o reporel having home
broadband aeecess,

15, Moreover. hased on data
comtributed by civil society
neaanizal ons, educalional instilulions,
and private sector companies, wmorg
households with broachand access,
Tevwerr-income communitics wora
alservad 1o have slower e Terdiva
speeds, For exarmple, broacband
internet access service has beer found
to b 213 lower in Iribal aroas,
comn paradd 1o naighhoring non-"Trilal
areas, and download speeds were Lower.
Overall, research and data indicate that
during tha pandemic, sntrenched
dispurities in hroadbune intarnat access
service in low-income:, rural, and
minority houschalds adversely affected
all aspects of daily Nife. including
access ng educalion, seeking housing
and emplovment online, secessing
teelehealth medical core, and applying
fon services, lor example, as the
pandemic caused he vasl majorily of K-
12 students aeross the country to receive
online ingtruetion, 14% of porents had
for s prahlic Wi-FT beciase there
was oo eliahla comnection o e homea.
This [ewre was 4% in high-income
households and 23% in lower income
hensrholds,

Infrostructers Investmoent end Jobs Act
of 2y

14, Un Mowmmber 15, 2021, in the
mlsl ol b pamderin Congross
enacted the Infrastrocture Aot providing
S63 hilliom for broadband progeams for
e porrpese ol e panicg weess Aned
alfordability to under-served and
ungervad aras and addressing the
“Ulisilal divide,” During TTovse dela ey
on the Infrastructire Act, Housc
Majority Whip Jamas Clvbur (N=500)
testitied about the harm cansed by the
dizital divide and the necd tn addreas
g uiliss in access o Tigh-speed

brreacbaned internat spevice. Division I
oD e Tofemsbeocture Acl is anlilled
“Brogdband,” Tn the lesizlation,
Congress found: (1] Access to atfordable,
veliable, high-spead breadband is
aasenlial 1o full participation inomodern
life in the United States; (2] The
porsistent “digital divide™ in the United
States is a barrice to the coonomic
rometitiveness of The Lnited States
and equitable distribution of essential
public services, including health care
and cducation; (3] The digital divide
disproportionately alfects comounities
of color, lovwer-incoeme areas, and rural
areas, and the senetits of broadkand
shimill he hroadly enjored by all; andd
(4] Tn any comnuniliss aeross 1ha
country, increased competition among
lreadband providers has the potential to
offer consumers move affordable, high
|_'||_|a]i1_1_.' oplinns for broadband sarvice.

20, Tha 2009 novel coronavirus
pandemic hos underscoraed the aritical
impartance of affordable, high speed
broacdband o individuals, Camilias, and
communities to be asle to work, learn,
and connect remotely while supporting
socinl distanaing,

The ifrogtruchire Acts Funding
Measures Mromaots Bgual Aconas

21, The Infrastructure Act's funding
measures ave intendnd to promaote
dicess to broadband internet access
servioe and reduce the disital divide.
Linder Title | throngh Title ¥ of Division
ool the Al Conpgress aullusrieel
Iunding Zor expansive broadbund aeoeyss,
affordability, and digital literacy
prograns, Thess prowcams Akl il
seven 1major program areas: the
Broadband Kouity, Accoss, and
Deloviuenl Prosram (542,45 billion],
the Aftordable Commectivity Program
(514.2 hillion] gital Fguity Planning,
Capacity and Competitive Grants (82,70
limm]. the I'ribal Broadhand
Ciornaclivily Progrem (52 hillion], Roral
ilities Service ut the Department of
Agricaliuee (32 Hillioo), the Middle Kile
Caranl Program (51 hillion], amd Privale
Activity Bonds (yppresdmately 5600
mi Il
The Infimatrichire Act Begnines That the
Commission Undertake Specific
Meonsures Ta Xupport the Gnal of Egueal
Arwions

22, In addition to providing furding
lore Tirc Thand deployment in anssreed
od underserved communilies, Lhe
Infrastracture Act sets out spocitiod
measures or lhe Commissior in service
of the goal that “every Amoerican halvel
accrss tooreliohle high-spend intemet.”
Title T directs the Commission to create
a hroadband funding map, which is an
“onlioe wapping ool Lo gproeids o
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Tncatinns overvice of the nvarall Corumiseian's Actiong To Further wnission, On overmber 7, 2002, the

genmraphic foorprint of cack broadhand
infrastructure deploymnent project
funding hy the Foderal Gosermimnomt,™
Through this map. and the MNational
Broadband Map. the Commission and
other povernmental and non-
governmental stakeholders can toack
bresd Tannd i]i—![l]l'l_'.uIHHn' prreajecls Lo
pnsure Lhal roadband is deployved in
Lislhorically nnscrvod nod udessereed
areas Title V. amtitled * Hroadhand
AlTordability,” acddeesses alleedabilily of
brroacl baad indarnal for lew-incommes
comgumers, In addition to axpanding
Moruding o olTsel the cost ol Treoadband
internet for low-inceme households
through the Affordable Conneerivity
Prograra (ACD], Title ¥V promaotes
transparency by roquiring the
Cormnmission Lu udupl rules lur
broadband providers to display easy-to-
unersiand [abwle thal allow mngumers
11} I_.I_Irlll_l-dl Itﬂ_ll'l h]'lLJl_I rI_II ]_II I_Idi_"_ldlllll
sy oes. This promolae compelitinn by
providing consumes clear., concise. and
accneale information aboal lecad e
internet prices and focs, performance.
and notwork procticns.

23, Mosl relevunl here, seclion GO30G
of the Infrastrocture Act sets out further
IEHS RS [ supipard the Tindainen Al
vhijeclive ol ensuring equal access (o
browdband, The Statament of Policy
proveiades Thal insclar as leehnically and
eronomical 1y faasilla” the Commission

sl ke sleps 1o ensum Tal all
panpla af the Lnired States henefit from
l'.!l.'.II.Ji'I] access 1o eoadband interet
access service.” In addition to
mandating the adoption of rules to
facilitate equal access by “preventing
digital diserimination cf aceess™ on
specilied bdses duc idenlilyving
nagessary slapy o eliminale such
fhiscriminalion, mallses we disimss
gl deplh Muoweloc ) s fepet oo
Crdee, section GUROE requiras the
Ciovmmisainm and the Attormey Comeral
to ensure that Fedoral policies promoto
cqual access to robust broacbancl
intornet ancess soevice by pra hihiting
deplovment discrimination’™ on
specified baszs. The Commission must
also “develop model policies and best
practices that can be adopted by States
and loca ities o ensure that broadband
ileruel gooess service providers do ool
pngaga in digilal diseriminastion,” sl
revise s " poblic complainl process Lo
PILIL:L I|J| s |J.|'r!i 1l rl'l PENE A I L
cthier e lees of tha public that selate
to digital diseriminarinn.’”

FPromaote Equol Acvvess
Cornmission Fundiog Programe

24 The Commission’s mnst rerent
efforts to et mara nulized communities
connactad to high-guality broadband
internet access service inclade
achministration of well-tavgetad subsidy
programs, The Allordalila Cornectivily
Program and its predacessor, the
Erergency Hroadband Benedit (EBE)
Program, have been insteumental in
halping low-incemea honsehnlids alfrnd
broadband internet, Under the program.
cligible Iow-income houscholds car
receive o disconnt of 330 per month
tovward internat secvice and up to 575
per month for elipible households on
qualifying ‘Uribal lands. Bligilile
honseholds can alan racaive a ona-time
disrount of wp to 100 to purchass a
Luptop, desktop computer, or tablet from
participating providers, As of August
2023, morea than 20 million houaehalds
i e Uil Stales have enrolled o e
projram.

25, During the pandemic, the
Commission expedited adeplion of the
Lrunervency Conneclivily Fund [TCI)
and COVID 19 Telchealth Programs to
proveide Tunding to eligible schanls and
libraries for broadband services and
connzetzd devices tor nsc by stucents,
schowl stal?, or library palronys and
health care providers for
lalecamum i cal ions sery ices,
information services. and connected
davinns.

Communications Equity and Diveorsity
Council

2R, On June 20, 2021, the Commission
chartiza] thee Conomunical ions T t|||||.,
and Diversity Council (CEDC], a federal
aclwisoey committee cerated for the
|JI”'| 15 [Ir |ZII'I.-."HHI'I| I-r'IH_ FELLITTL I!'II-"II(]H' I-I:Irl.‘-
to the Comimission on “advancing
couity in the provision of and acccas to
disilal comnnunicalicon services dnd
products for all people of the United
Stataa, without discrimination on the
basis ol race, color, religion, ndlional
origin. sex, or disability,” In chartering
e CEDC, Lhe Comumission renewed Lhe
charter of the Advisory Comittes on
[Jivarsily and I,}'lgil,l,-l] i oy armer|
under a new name, Within the CEDC iz
the Digital Brmposwerment and lchision
Winking Growp thal was lasked witl
recoriniending “medel policies and best
practices that can he adaptod by States
and locul Bes to ansure that brondband
internet aceess service providors do not
cigaga 10 digilal discrimination™ as
regquired by section GOSO6E[].

27, Since its formation. the CEDC and
its wrking sernps have laken
siond Tranl sbeps Lovdrds salislying ils

CEDC subimilled Recommendations and
Beost Practices to Mrovent Digital
Mescrimination and Proancte Dgital
Fijuily 1o Ihes Cormission, Tha CRDC
[ound that "COVID-19 exdverbatec
coconomis disparitizs for those wha did
naot already have aneess to broadhand
setrvioes, espacially in communilios of
cialor, where o lack ol brosdband aocess
can reintorce systemnic inequality. The
CEDC further tound that data supported
tha conc usion that mincrity stabus and
income correlabed with Lroachamd
aceess. ‘To that end. the CEINC compiled
lin:T s froen ils Theee CEDC Working
Grrowps amd proposed reconunendalions
for, among other things. model policies
and best practices for states and

T il 1hal adeness Giscriminalion in
Browel ] aecews,

28, Moreover. in furtherunce ol ils
misgion, on March 23, 2023, the CEDC
romveheed a range of community
r_rr:._ej—:rfxuliljr'ub, hroadband Tnlernsl acoass
providers, federal agencies with
cmergency broadhand tunding, and state
*|grnrin.ﬂs: to assess lassons learmied
concarning programs thal provided
browelband connectiv ity to communilies
during the pandemic. The CEDC
releasod recommendarions on this topic
i June 15, 2123,

Task Porme o Pravent Digital
Diseriminglion

24, Foroe to Pressent THgital
Diccrimination (Task Foree], The Tazk
Foree is charged with courdinating the
dovelopnient of rules and policies to
rornbat digital discrimination and
promote aqual access o broadband,
owvarseaing the developrent of moodel
state and local policies, and improving
hoow the Commission seeks feadback
lronn peraons lacing digilal
dizcriminaticon in their communities,

300 The 'Task Force has engaged in
significant outreach nationwide to
widerstand the depth of problemns in
accossing broadband, partieularly as
raperienced by prrammes in historirally
perludead, low-income, rural, and
marginalized comununitics, On Janwary
26, 2023, e Tush Force released o
Broadband Access Experience Form for
ronaurars o state thair experience with
gocessing broadband internet, The Task
Faorre cxplained that the exporicnoes
H}'I'rlF‘EH] .l'l} T TS ]]IllFP illl‘l]l"lr'l |.|'Il':
work of the Commission, Further, the
T'nsk Foree has held mimerons puhlic
Tislar oy ssseions o grin addilions]
information and uncerstanding from
alTected rommunities, slabe, locn] and
Tribal povernnernls, pu.IJhr_: interest
advocates, and providers about
rhallanges, hare’ers, anid axpariencas
v illy mecessing broddband, o addiliorn,
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tha Task Voree roorhieeted outrearh
ellorls o educate e public on the
Commiszgion’s rulemaking procoeduee,
and to gather cata, narratives, best
practices, and eecommeandations,
Surmmaries of hese lislening sessions
and mesrtings have been entered into the
record i this procecding,

Nofice of Inguiry and Nofive of
Froposed Kulemaking

31, The Counnission by laken
iterative steps to form a robust record
for the miles adopted in today's Hoport
creed Chrider, In March 2022, the
Comrmission released o Nofice of Inguin:
secking comment on the tules that the
Cormissinn should adopl o implemant
seclion GOGOG. Ty the Nutice of fogudoy,
the Commissicn invited comment on
the tequircmmmts encompassed in
soclion BORNG, in oeder Lo inlorm a
[firthenming rolemaking by implamend
the requirements of the statute,

n December 2022, the
Cirmissinn eelensed a Solice of
Froapessmed iileronking (MPHM] speking
locused corumeul oo polenlial rules o
address digital discrimination of access
puTsuaAnt to snction GUS0E. e
Cimymissinn songhl conunesnls oo ils
proposdls o (1] doopl & delioiliow ol
“digital discrimination of access,” (2]
rrwian tho Commission's informal
consumer complaint process to accept
commp aints of digital discrimication of
access. and (3] adopt model policics and
breed prracclioas for slales amd Tocaliliss
combateing digital diserimination of
access, The Comimission also songht
cornenl oo ulbeer rules e Cornmission
should adopt to facilitate equal access
andd cambat digital discrimination of
decess, and o Le lepal aulorily Lor
adopting rules, The Commission
rece vad more than 1,400 pages af
record comments and ex partes from o
wide range ot stakcholdors including
public interest crganisations, broadband
intornet access providers, state, local
il Tethal govermments, industry
H(] WEMHL 'II- I'IIHH 1] Ifrll_lﬂll"-\. o rlr,] [ it N W ]I
institutes, Informed by this rocord, we
nelapl rles in Tullilhinen | ol oue
mmndate from Congress in soction 60506
ol T I easLrocduee: Al

1¥isrussiom

33, Bused on our review of the record
porceived in vesponsa to the Matice of
frcnine aml NPAW, wa adopl roles in
thisz Report wed Croler to implement
subaections [h], [d) and (@) of section
GOSAG, Tirsl, we adopl g delinilion of
“digital discrimination of access'™ and
pxplain ite component parte, Wext, wea
gelopt rues to prohibit digital
dizrrimination of aceess. Third, we
vl line Ui wcupie ol il prealilition,

idemtitying the consnmers, entities, anc
services coverad ]:_r:.-' 11 l_ll'n;;]lihil L.
Fourth, we adopt rules for entorcing the
profhibition and other requircnicnts sot
forth in o vielas, and wea explain losw
we will assase when a policy or praclics
differentiallv affects consumer accese to
broadband internet access servic,
Finally, we acopt changas to our
infearal coeplainis preorsss so ha
Commission can accept digital
dizcririination of pecess complaints.
address other issues on the meord, and
acdapl maodal policias and bes) practioas
for states and localities combating
dizital discrimination.
Defiritivn of Stututory Terms

34, Seclion GOI0E is parl cla
cornprahensive broadband aceess and
affordability frameveork intended to
caxprnind beeaudband coverage in the
Liniler] States, improve The qualily of
hroadband services, and increase
broadband adoaption rotes in low-income
CUILTILIL IS, AS many comnenioes
nola, The bholl ol the Inlmstrctoes Acl's
brodd band-ralaled provis ons are
dirccted toward (1) impreving
hroadhand access in unserved and
nondvrserved comciimilies by
Incenl vieing wvesloenl i lacd-lo-
build ar=as (principally through tens of
bilions of dollars in tfederally
gilinindsterad pranls), und (2) bnproviog
broadband adoption rates in low-income
commmnnities throngh subaidies o
quialifying consumers o high-spoed
broadband sarvice and relalad
equiprent,

5. Tha nfrastructure Act's historin
ivvesimenl incenlives reprosent o
Ackrionw lerlpeimenl by Cnnpgrass thalz [1)
deploving, upgrading, and maintaining
high-specd broadband notworks is an
vapnalva rolorpelse, weon o e
]HIHHH ol broadland |J|'t:-vi|]|—=:'5, [2]
nelworks will coly oe ouill whers ey
can be deployed at acceoptable cost and
tham profrably oparated, and (5 sneh
legitimete, profit and loss
comsiderationa likely acoount for mony
ul e s Docaess Lo iigh-speed
broadbund sarvice seross the Tnited
Stataa. The investment incentives in the
Infrastructure Act directlv address the
viry real tochnical and coonomin
constrains fcing many lroadbend
provwiders as they work to expand their
ne:bwarks to eeach aoseremd and
1 T'IT]HI LA 'L-i-!i] CEMTITU LIRS 405y ”"II-."
country,

a6, But evon while seeking to addreess
[hase legilimale business conslrainls,
Congress recognized that other factors
might also have plaved a sipnificant mle
in creating aod maintaining the digital
divide in the Tnited States, Thus,
alomngsiale e aondnilivos programs in 1

Infrastrachme Act for impraoving
]:_I‘I'UHL”JHIH] dLLRRS iII LIS '..'I:"I:_.l .dIIL]
underservad communities, Congress, in
section 60506, specitically dircotec the
Cornmmission to facilitate equal acness to
broadband service, including addrassing
dizcrimination in the provisivn of
access to broadbund service,

a7, Boction GO0 first declares
“the policy of 1he TInitad Statas that,
insotar ag technically and ecoromically
feasible . . . subscribers shoold benetit
frenn evual access to hroadband internct
access sarvice within the seevice area of
g provider of vuch serviee . . L Jand
that| the Conunission should take steps
ra emsurs that all paopla of the Tinited
Statas benelil from egual vecess (o
broadband internst access service.”
Saction GO505(k] then dircces the
Crmmissiom to adopt final miles to
lailiteln agual access Lo lroadland
internet avoess seevice, taking icto
account the issues of technical and
econonnic feasibility prrsented by that
mhjective,™ and mandates that (Tose
rules nclude “preventing digital
diserimination of access based cn
income level, race, cthnicity, color,
erliginn, or nalional arigin® and
“Identifying necessary steps for the
Commission| | to take to eliminate™
digital discrimination of acneas.

A, Critically Impoant e oo
understunding of the reach of section
GOAOG is its definition of "equal access,”
Saction BUENES(A] declaras in the
Statarment of Policy thut the
Commission should take steps to ensure
“egual aceess™ to broadband internct
ACCRss RATVICR armoas onr Mation, and
sec Lo GOS0GH dinects the Commission
ko 4:10111 rdes o “lacilitute egqual
acoess ™ to broadband intermet acoess
service. The "aqual access ™ that we are
Lo ensuee and facilitate is delined in
gubsection (a]i2] as “the equaol
cnporfianity tn suhaoribye to an offornd
sarvive il provides com paralle
speeds, capacities, latency, and other
craality of servioe melics inoa given
HI'EH, rl:ZlI: 11l |1HTH.J]P larims 4ar I]
conditiong, ' The stutute thus focuses
the Cormmission's cnergics on e
objective of pqual opportundty, o
vancepl and geal Thal s well knoswn in
Arnerican life, And in service ol this
coquitl opportunity goal, the Commission
is diewctad, and theeaby acthorized, lo
gdopl rces e prevenl discriminglion en
the listed bases and te identify ways to
aliminale ils occumrence and ellecls,

such

dhpited isceiminalion of Acoeas Defined
39, By coacting scction 80506,
Cionpress vosted the Crimmission with
authority to wdopt and enforee rulss to
addreas the problem of digital
discriminalion ol access, T hioe:
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thal parrpesa, tha Sobice advanced
propusals lor deliniug “digital
discrimination of access" and the legal
standard for determining o violation of
tha rules. We adop! the following
dalinilion of “digital disceimicvalion of
access," which iy essentially identical to
our propasial in the Nolee: Policies or
procbices, nol justifiee by gooaing issues
o lachnical ne econeamie: Taasibilily, thal
(1) differentially impsct corsumers”
accoss to broadband internot access
aorvion hascd on their inoome loeel,
vace, slhinicily, aolar, ealigioe, or
national origin or (2] are intended to
hawve such differential impact.

411, Tnosa dafiving “digital
discrimination of access,"” we find that
to achicve the statute’s equal access
purposcs, the legal standard nast
acddraas nob oy Tmginass condurt
walivaled Dy discrliminalory lulenl, Dul
algo buginess conduct having
discriminatory effnocts,

41. Virlually all commenlars agres
Lhat digital discrimination ul aecess
cneompasses business conduct
motivated by discriminatory intont.
Ciertainly teeallng & peeson ar o geoup of
parsons “less lavorably Uan olbiers
because of & protected trait™ is “the
most casily imderstood type of
digcrimination.™ Undee e adopiead
I'L]]F‘H. IIIH.]HiI'IH'.‘rH l:HI'H]I.III!| ”I“l-l'l.-'-H|+!I] .i.l_!r'
digerimination on onc of the six listed
bzes [income leval, race, color,
alhunicity, rellgion, and national orvigie)
witld peneral v be prohibited,

42, The disagroement among
cammoenlors renters onowhethor policios
and practices having discrimicalory
effects should be prohibited under our
detinition of digital discrimination of
aess. Most Industery conuncntors argi
Uhal the dalinition mosl ba limilad 1o
ilisparale Irealinenl, §e,, inlenliongl
discrimination, relving largely on casc
Imw intrrpreting the Fair Housing At
CETEAS and asserling hal o Coamormission
rule perrilling claims based om
disparate impact, i.e., discriminatory
cffect, would conflict with othor
proisioes af e Infasieachoee A, aml
could lisineentivizs investmen in
hroadband networks, On the other hand,
sl pullic interast and gosarnomeand
cormanenlers, relying on lhe same case
lave, argue that the rule must encompass
digparate impact claims becanse most
discrimination in broachand acooss
slenms Troan hosinees praclicas iaving
digscriminatory effect. and anyv rule that
excludes a disparate impact Liability
slandund would render seclion GO306
largely meaningless, In adopting a
dafinitiom of digital discrimination of
aocess that encompasses both disparate
treatrnent and disparate impact, we avn
guided primaeTy T e tesd ul the

statite, including its exprasely statad
gua. ol ensuring Fequal acoes:e™ Lo
broadband internet access service,

Section GUSOGE Supports the
Commission's Adoption of the Leye!
Standards Stated in the Definsd Term

43, Slalulory inlerpretalion locuses on
“the language itself, the speeific context
in which that langunge is vsed, and the
Brcsacdar contaxt af ta slalnla as &
wliele,” The lexl und conlext ol seclion
60306 of the InTastructure Act fully
support our ndopted definition of digital
diserimination of access and its
application. as does the owverall
fermewnrk of the Infrastructure Act and
saclinn RIGN6.

Lisparate Treabmend

44, Seclion 60306 plainly sddresses
intentional discriminatiom, fe,
intenitinmal ace that reears a prerson, or
H]'I]IJIP -::lr F]HI'HIJI'J-\-, ”]HHJ— rH'.-'lII'H.:I]:r' l}IHII
ulbrers Decause ol d protecled rait,”
Virtua lv ol commmenters agre: on this
peint, and we fird no basiz for
digagraci ng with this consensus viewv.
Clur definition of “cigital discrimination
ulaccess™ has inchiodes any ol Tee g
cowvared enlily thal is inlendad 1o
diffarentially impact access to
breoadland inlarl anness seevico on
one ol Lhe lisled bases and iz nol
Justiliced by o issoes ol loclorical
or econoric fagsibility, Based or the
renord hefors us, we do not cxpect to
wnconnler many inslances of inlanlinnal
dizerirination with respect to
deplovment o netweork uparades, as
e s LiLLle or ne evidence in Lhe
legislative history of section 60306 or
the vecoed of this proceeding indicating
al fntenlional diserivaination by
inchistry participants basee on the listed
character’ stics substantially contributes
to dizparities in aceess to broadband
internet sorvicn across the Motion.
Moreover, in Tha cases in which we do
encounter ntentional discrimination.
i Beliva Lhe eotity thal engaged o the
dizeririnalory conducth will be bl
pressed to justity such conduct on
technieal on erorenni Teasihilily
grounds. ‘Thereforn. while we will allow
sich justificalions Db eaised and will
consider them on g case-hy-case basis,
w expoct that it most cases, a
datarminalion Thal s coverac snlily
engaged o intentional diserimination
will lead to o finding of liakility ander
our rules,

Disparrate L ot

45, In detormining whether sccticn
gLALE athorizes ne tocineluds disparate
impact in our definition of digizal
dizcrimination of accnss, we look to the
puidance provinded To e Supesne

Corts rlecision in Vexas Odeparbment of
Flousing el Craenenr’iy Alfaivs v,
Incfusive Communitiss Project, 576 1.5,
19, 533 (2015) [Inaluarive
Conmunenitios], Thare, tas Court aet out

a Tramework foe determining wlen an
antidiscrimination statute “must e
construed to enccmpass disparate
inpact cloims” Unaer that franework.
a disparate impact Tagal standard is
duthorized where the statutory text is
“rozults bazed" und such a standard is
“romgigtent with stotutory purpose.”
A, where evidenca of a slatislical
dizpurity is shown to support a
compaint of disparate impact, liability
is preoperTs Timited whees (1) the
challameed pulicy or practice is shown
ko cauge the disparity complained about,
and (2] business owners are permitted to
cocplain the valid interests servod by the
challenged policy or practice, We find
that GOE0E avthorizes y cisparate impact
linkility standard and that our
implomenting rules, outlined below,
fully compurt with the Bciting criteria
gat oul in Inclusive Commuanifies,

Stotitory Text and Conloxt

4. The lamguage of section GOR06E
[anls weithin Division 19 O3 rmadband
Accass] of Lhe lolrasiouchure Acl, whers
Congress addresses the problem cf the
“dipital divicle” in our courtry and the
urgpney ol corraclive aclicn bucause
“laleeess to atbordable, relisble, high-
speed broadbond 15 essential to full
participation in modeen life in the
lnited Stales,” The lerm Maqual access”
iz defined in section 60506 ns “the egusl
ooportunity to subscribe toan offered
service” of comparahle quality on
camparable lanmes and conditions, The
Lertn “egual access™ lies al e cenler of
gection G0506's Statement of Policy in
subaection (n]. At subscction (h
Conpress dicacts the Comimisasion Lo
dolopl Cnal rulas o “lacililale egual
gecess” which includes “preventing
digital discrimination™ and “identifyring
necessiry slepa . . L Ineliminala [saeh]
eliseriminalion™ As we explain halowe,
Ll lacis texl, voulext ard purposes ol
the statute cstablish Congress's intent
Lhal o Implementing rulas addrass
conduct having diseriminatory effects as
well as comduct motivated by
clisriminalory inlenl,

47, The vperative test mandates the
acoption of rules to “facilitate eoqual
weress 10 broadband which inelodes
“preventing digital diseriminstion of
access hased on® spocified
chardcieristics, and “idenlilvine
nocessary steps . . L to climinate [suchl
dizcrimination.”™ The term “equal
necesds” is defined in ssction GO30GE) s
“the cqual apportunity to suhacribe o
s alTernal service” el oomparalil
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ruality rm comparahila lerms and
vondilions and les al e canler ol
goection G0506% Stotement of Policy, We
reject the argument that seotion
BOROG[1[2) "is frvelevant 1o T oiaaning
ol fdiccrimination'™ even il il ocuses on
congequence, As explained, we interpret
“of aceess’” in subscrtion (hI1) to
incorporate the definition of “eqgual
acrass” in A2 AL subsectinn (h,
Congress directs the Commission to
adopt £nal rules to “taeilitate cqual
accesa” to hrondband intemict access
rev e Lika Title VI of the Civil Righls
Act of 1964 and the Age Discrimination
in Employment Act, section GOR0G
dalines “access™ in larms of
opportunity. Decauss the statute defines
“access'’ oz the “opporfunity to
subacribe,'” this oporative text focuses
oo e impact of a policy or practice on
the conswmers chancs or fighl 1o oblain
service rather than intent,

45, Gourts commmonly ook to the
“rredinary meaning™ of a statula’s words
Lo inlerprel (heir meaning wlhen U
statute itself does not provide a
dofinition. Locking at other oporative
el 0 soction GOS0E, givon its ordinary
miearing, we fod Thal each larm larpels
the “consequences of actors." Tor
undetined statutory torms. courts can
lnnk to the “dictionary for clarification
ol 1l plain meaaning al waords selecled
by Congress.” For instance, subsection
[a)(1]) o the stotute focuses on the
“opportunity™ o sobscribe ' and
subsection (u](3) states that consumers
should “benetit” from equal sccoss to
readband. ‘The plain meaning of
“opporiunity™ is e good clance for
advancamenl o propress,” and
“benefit”™ means “to receive help or an
advantage.” Neither term depends on
the mindsel of the astor, bat rmther the
ellecl of e aclion. Seclion 60506[L),
moreover, directs the Commission to
“meilitnte” equal aocess by
“oreventing digital discrimination of
HUUIESS, HI'II] iilHrIlir_'.-'irlH IJHi:H.‘-r‘-iHI'}-' H.Hl]:‘-i-
Lo “elininale’ il The pldin mmeaning of
“acilitote” is “to make casier or help
bring ahout.” The mearning of “provant™
ns reforenocd insubhsochion B0 s
“keep|ing| [something] from happening
o ariaing,” and “'eliminate™ as
referancer] in subaaction(I0[2] means n
“oulan el Lo e pel rdd ol
Commenters arge us to adopt o
disparate impact legal standard due to
tha documented disparitias in
broadband acoess nalionwide, Aeain,
these dafinitions, taken from the
Morrinm-wWehster's (omline) DicHonary.
clendy sugeest nn effecis-hased
reianlalinn—whealhar lonking al aach
word independently or in context as
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wiilten in tha statnle—rather than a
singular fucus oo e mindsel of Lhe
actor, Equal access con be dended by
pedicies and practices having
dizcririinatory edects even where no
diarriminatary meative is present, and it
iw var corsidared wiew That mos) of the
gips in acecess to broadband internet
sorvic e comnley, b e axtend thin
1]|r;e_'_;f are raal & l)1'r_1|h|n:| :)He;-_z_ilimﬂe
husiness constraints that Congress
songghl W addeass e other provisions of
he Inlrastrociure Acl, slerm [rom
policies and practices that are noatral
on their face, rather than from
intentiomally discriminatory conduct cn
e prarl ol covered wnlilies amd ollier
industry participants, Further. the wse of
the words “based an' in section
GOSUGILICL) dees ol Liedl ils reach Lo
inatances of intentional discrimination
nider romtenlling precedant. Some
cornren lars argue thal e slalule™s use
of the term “'based or'™ limits the statuze
toran intent-only lagal standard, This
arpument by commenters has already
bieen cxprossly rejeetnd By the Supromie
Courl in Gefegs v Dok Power o, 401
175 424 (1971) (Grigzs) and its progeny.
Lo ng al e ol nondisceiminal ion
slahiles thal conlain sireilar “ased on®
lunguage—section FO3[a)2) of Title V1L,
saclion 4021 ol ha ADLA, and saclion
H04(u) oo The FITA—ench ol Lhese
slalules wore Tovm] Ty the Conrl 1o
guthorize disparate impact claims
hiscause of the results-based statatory
Tangunge. [nsl as willl These
untidiscrimination statutes, section
BOANE"s “hascd o1 texl docs niet
Toreclosse ulilizine 4 disparale mpacl
legal stanndard. The disparate impact
stanirlard is anthorized by sactior BNA0G,
gy L i drawn [roow e “egqual aocess™
and other “results-kasee™ statutery
Tanguage and clear porposes of the
atatute,

49, In reaching this conclusion. we
are mindful of the history of disparato
inpacl andl yais as i applies b laders]
anti-discrimination statutes. [t was first
icddressed In Grggs whinee the Suprome
Conrl inlerpreled section T[] ol
Titlee %0 af T Civil Righils Al e
suthorize disparate impact lahility.
Soction 7O3[A)2) of Title WL made it
“nocunliw Wl peacice Toe an omployer”
Lo “lirnil, segrepate, or clasgsify . . .
croplovecs or appliconts foe
rrmplirgmanl i any way which wonld
deprive any individoal of emplovment
opportunities or otheewdse adversely
ofecd Iis slalue a5 vn gmployee BecHnse
of such individual's race, coler, religion.
sen oF national arigin.™ Thera, the Cooat
interpreted the statutory text to prohibit
net only “overt ciscrimination™ bt also
Spraclioes Ml o Foie i Toene, T,

dizcriminatory in oparation.” Further,
Lhe Covrt stale b [ nder [Tile VI,
practices, procedures, or tests neutral on
thair faca, and even noatral in tarms of
intent, cannot be maintained if they
croorate to ' frocee’ the statas quo of prior
cliseriniualory wrplovinent procliooes.”
The Court reazoned that from this
Tnguage “Congress dhveatod the theast
o [Sec, FOAM]E)] 1o he LA SR UEILRES
of emplovment practices. not simply the
motivation.'” Motal:dy, tha Courl statec
Llal e stalule’s poal ol acbieyving
“egquality of emplorment opportunitiss
Al r'|-,lr1|::1.'|:r|j-_;| brrriars Lhal have
craerated in the past'” te favor somme
individuals nver alhers aTorded
protecled slalus muesl be inlerpreled o
allow dispacate Imypact claims, Section
4l ol the Age Discriminalion in
Empleyment Act [ADEA) contains
similar lananuage as that of T9:le VI, aned
f plurcsc ity ol the Courl o St v, City
of Jacksan, 344 IS 228 (2005) [South).
rulrd that the stattory text autharized
dizpurate impact Hability just as it did
in rigas.

A0 Similar rensoming was cmplovnd
i wramining saction B0da] ol the F114A
b the Court in elesive Communites,
cwen though e provision userd
clilTarenl rasnlis-lased Tans e Thare
dicl Title VI and tke ADEA, The FHA
makeas it unlawful to “refuse o sell or
rent . .. or otherwise make unavailable
e e, a dwelling Loonoy peerson
brecause ul™” & prolecled slalus, The
Court in dnehusive Commanities
rihservad e Tngic nl Geises and Smodth
provides sloong suppuorl Lor Lhe
concluaion that the FHA encompassos
disparale- mpact claims™ even though
the resulkz-eriented language was
different. The Conrt absereed that "[i7t
ig true that Cungress did not reiterate
Title VIT's cxnet language in the FHA,
Lot el i Tseneses Do do s vl T
made the relevant sentence swkward
and unclear.”™ Sa. instead, "Congross
Ulias clasan words hal seeve the saos
purpose snd bear the same basic
mcaning but are consistent with the
strneliors snel nbjaclives ol The LA
Likenaise, in the conlosl of seclion
BORON, Congress did ool repreal e
results-based languaee that appears in
THle VI the ADEA, he FHA o e
iy olhier [ederdl anli-diserioinglion
statutes that have keen determinred to
preahibial dispacala impacts or spsci fead
brases, Tille VI sulhorlces promulgalion
of disparate impact rooulations, Instead,
Congress chiose words appropeiale 1o tha
statute’s purposs of promoting cqual
access to hroadband internet service, the
glatule upproprivtely refarances “egqual
aceess. “oqual opportunity™ and other
Lerniminnlopy el giocs Lo resulls or
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romsaquances of actions (o
coutlaraeling those resulls or
consequences], ad not to the mindse:
of actors, For these reasons. we disagree
with commanters who AVGEIEA that section
GOS06 does nol have resul ls-orienlag
language or other textual markers that
anthorize disparate impact linbility,

Statutory Purpose

1. D vaading of e slalulory e
Lo encompass disparale wepact alipns
with the overall scheme of the
Infrastruature Act, and with the prrposn
of section GO506 specifically, A

satribed abowve, promoting broadband
intornet aceess has heon o longstanding
policy alyjectiva for ha Comimisaion.
The 1996 Acl expunded Lhe goal of
univorsal wervics to incluce advanced
serviens auch as broachand intornet
sorv oo, and he Commission used ils
nn wersal nnding proprames o Aldeess
the persistent digital divide, Then, in
2020. the global COVID-19 pandomic
nagessiloled social distancing 1hal made
the orgaing digilal divide aven moes
evideul aod Loublesome, Some
coramenters n this procecding argue,
directly or indirectly. that digital
liscriminalion’ docs nol axisl Bl
Lhose argumenls are belied by
Congress's findings in the Infrastructure
Act and the record compiled in this
proceedineg correlaling e disital divide
with historical discrimination, In all
cvomnts, Congress has diveeted the
Ciormissinm Lo ke sweill aclion Lo
prevenl diellal discririinalion ol access.
Therefors, we do not find it necessary
to evalunte claims by commoentoers that
digital discrinmination clacoess docs ool
prisl Such wrgumenls wonld more
dppropridlely have been mads Lo
Congress when it was considering this
Iegislation. Yo have neithor the
antlurity, o e inelinalion, o
fueslion tie laclual bases lor Conpress’s
directives to the Commmission, Indeed,
section BOSNG aligns with the
Coornmissinn™s Tongstansding cbligalion
e proenete nondiserimination in the
Lelecormmunicalione seclor, Seclion
202(a) of the Communications Act isa
nondiscrimindlion provision Uial makes
it tnlawiul tor commen carriers to
“dizariminat[c] in charges, practices,
classi Teallons, rezulalinns, Tacililies, or
sy ees lorrw in coneechion wilh like
communications service . ., orto

advantage . . . any particular

paraom. class of persons. or locality, or
Lo selijact wne parlicnlar prersim, class of
parsons, or localily W any undue or
unrcazonable prejudice or
disadvantagea.”™ TE raquires o showing ol
discriminatory intent to establish a
vinlatiom. Under soction 202, whern
Sk cornmunicalions sarvices™ ded

prrveicded by the same provider Tl nn
dilfarent termy or coucilions, the
proveider must justily any diflerance as
reasornabile,

5%, Gaps in access (¢ high-gqualily
broadband across the country led
Conpress Lo enAcd s beosdbancd-rala sl
provisions of the Infrastructure Act,
wlich veeales Tisthoric investmsanl
incentives and affordability subsidies to
ncldress s ol e covses ol The digita
divide, The [nfrastructure Act also
clear y mandales cerlain prophylactic
measures to address discriminatory
conducl thal is nol addressed elsewhers
in the Tegislation, For the past half
cenlury, our country's civil righls
Jurisgrrucanee has eecogniacd Ml eoual
opportunity te achieve sconomic and
socinl honefita con be drmicd
intentionally because of the personal
characterstics nr atatus of the person
gaaking the opportunity or benetit, or it
can he denied vrintentionally beeamse
of facially nevtral policies or practices
that disproportonately exclude peraons
possessing such chardclerislics or slalus,
and hoth types of denial are unlaowfal
Disparale impacl analysis huay
maintained its foomdational standing in
tha conrts, most recen l]\':I ir Tnediusive
Liomamnnities. aa 0 means for adderesing
harm caused by policies or practices
Wl have discriminalory ellecls acd lack
adequata businaas justification. We findd
Mal by delining the gonls al seon
A0506 in terms of (‘[]1].1] acoeas”™ and

“pqua] opporiunily,” aspecially in lichl
of the 52-yrar histary of disparate
IJT'IL.HT HIF| r'llllll'lrhl = |r1 I 'I".l I] rl:"}'ll."-{ .lll'ﬂ.-:
Comgress exproased its intention that the
Corwmissun's i pleranting regulalions
adelreszs business conduct having the
Bllac] of cenying cesignalad growps of
consurmers the squal opportunity to
subscribe o an ollered broadband
service. regaccless of the motivation for
Hil ]'I Hl'fliﬂll:‘-i.

53. Az further suppaort for the
Conpressional purpose el drives owr
actions today, the record i this
proceeding conlains subslanlial
evvidemice ol gaps in access among
perscnes in some low-income. rural,
Trilal, and minmity conmmunities. As
noted above. theore is little or no
evidenca in the legislative history of e
Infrastructure Act or the record of this
proweecding thal impadimants o
broad band fnlernel seoess service are
tho result of intentional dizscrimination
hased on tha critaria sal Tovth in e
statute, Rather, we must conclude that
sich impadimeonts are more lkely
driven '|_:-1. neatral I_}r,ﬂii_:iu,-_- o p1'HL'liLEH
(f.z., msiness decisioms) that have
discricnimlory el s

Section GOANS Properfy Limits
Dieperrafe Do T.r'ubr'u‘f.'}-‘

34, Even where o statute cuntains
Cregults hased™ text that anthorizes
clisparale impacl claires, Uie labilils
standard raust require a showing that a
rhallangred policy or practics is casing
the disparity complainec about, and
“avold displacernent of legitimate
practices.”™ Joth of thase fartors ara meal
fry the rules we adopt today,

35, Firsl, we will requirve thal any
daterniination of ifferential mpact that
velles on observed disparily musl poinl
to o apocific policy o practioe that is
cansing The disparily. A Prmlst
causa ity requirement™ ensures that any
statiatical imbalance dees not alone
eulablish liabilily andd s prolecls
coversd entities “from being held liable
for. . . disparities ey did not reeate™
We therefore require that ary
daterniination of labilib: under our
rules that is frmindand on statistical
disparity must include a determination
that the disparity is coused by a specific
11-::“::_'_.' or f_n'ell:ll'i:ir ol e coversl e il
under investigation,

36, MNext, the rules will give coverad
Fnlitias an oppeetonity I presand
justilications lor discriminatory policies
and pracrices, Scoticn 60505 sots out
such limitation by raguiring that ooy
rules Scilitate coual acoess while taking
il moeounl “isswes ol technical and
econmmniz teasibility.” Where the
Commission believes there is ceedible
evideuce thal a coversd eclily's policy
or practice differcotially impacts access
to broadband interneat acoess servicn on
the basis of income lavel, race,
cthrnicity, calor, religion, or natinnal
erizing thas cowearead entity will Tive thee
oppoartunity to prove that the policy o
practice is novertheless jostifoed by
genuine issuas ol lechnical oe seonoinin
feusibility.,” We anticipate that such
justification will include pront that
Lhere is ucl & redsonably avdilable qod
achizvable altermative pelicy or practice
that wrld amoee the entity™s legitimate
bruginess objeclives wilh less
dizscriminatory cffect, In this Report and
Chrdfer, we explain Lhe mesning of these
torms, and how they will be applicd on
A case-ly-case Dasis i the conles| of our
self-initiated investigations of digital
dizcrimination of access complaints.
Adaprting o Hude Vhet Foeomposses
(s perrie Trveet Clerirns Mhoss Yel
Gontlict With the Infrastructors Act’s
Funding Fragreuns aed Wil Mot €hill
Broadband Investowent

2. LOmMITary 1o nme Comimenters’
rluimes, [ru.:]l..l-ﬂ:rl!_; t,;l-lil,:lril'rll,ll‘: irr1|:_)r|g:| in
our detinition of digital discrimination
el acesss dees ool con et with the



4136 JSCA ?gtfm aﬁzﬁfegj'lsot%P IV aLDé)EIC

o?qtflﬁfgi(?:rnﬁav .5[a.m ary L'in.le'z

111{ ?e/:.z %Zﬁ Re-ﬂLFl)lggc?n%A' of 42

becadband fonding pragrams sal mut in
the Infrastructure Act and will not

il hErw s ol inveaimen | in eoddbamd
networks, The deplovnent and digital
equity funds providec tor in the
Inlrastrnetora Al priorilize neserved
and winderserved areas by addressing
technios. and economic issues that have
hindered invastment in “Tard-to-omild ™
areas. By contrast, section 60306 and the
Cormmigsion’™s imp emenling rules s
v lereen o connd et thiad does el shism
from such issues, Our detinition of
“ligila] discriminaliog ol gocess™
Lighlighls this conlrasl by spacilically
cxeraptng policies and practices that
wre juslilied by “penuine issues ol
bachniral and soonomic leasihilily.”
I'hus, the discrimination addrossed in
section GOSOG and our implamenting
rules iz not addressed in other
provisions of the statute, and vice versa,
Thars iz no conlTicl.

38, Mor do we belicve that including
dispurate impuct in our detinition of
digital discriminatiom el acooss will
ihill investments in broadband
notworks, Conarnss has providad
historic funding incentives aimed to
spur hraadband inveatmenta in
unserved and underservec. communities
thermighemt the United Stares. Those
ineenlives. oned sgain, address he very
real lechnfos’ s seonomic challsnges
that have hindered deployment,
upgrades, and maintenuncea of nebworks
in those commimitics. We are ot
persunded thal acoplion ol a disparale
impact standard will disincentivize
poonnic inveslmenls in nelworks cul
of fear that doing so might somehow
CROLLILE LINECOIOIIC I vesiirien s, ARHin,
wiz empliasize that under the roles we
welopl Doalay, hiere car be no Tidhilily
detormination for disporate impact
un esy (17 theew du s dilfTarenlial inoacees
to brondband service: (2] the difforontinl
i cavged by oospecilic policy or praclics
o the covered entity; and (3] the
vovered wnlily Mils Lo prove hal the
policy oL p:ractce iz ]usunccl o1 genuine
Ll ca or economic srounds, When
providing heoadbam] acceas 1o n
particular arey is impeded by genaine
-IHHUUH I.lr | |l'|:] IIIi[i'rJ] CA LIGEITILE i1:
feasibility, the covered entity should be
ahle to rxplain thnse issncs and nffar
substantial evidence to support them,
Whila our rales will raquire greater
diligence by covered entities in
datarmining and documenting the
redsons lor docess gaps o heir service
areas, wa da ool think that rasult is
wverly burdensome in furtherance of the
slalulory prs Dl I.|ll||] HIOES, 10 A wen
think it will disincentivize investrment
i TevsnTbsnd ot veneks.

ther Cansfdorations

54, Having reached the central
determinations for acopting o definition
af digital discricvination of access and
tha applicable lazal slandards, we
respond to other considerations
COMMTICNTETS Taisn. Gonimontors raisn
neladitinnad nrguiments rezaeling
interpretation of “equal access."
Tegislative history, aod the role that @
cowvared enlily’s prolialility socd wnees
tor consumner cats should play in ouar
dafinition of digital discrimination of
rites Hialysis, We address euch of
Meose comsicarations in Lo,

GO, Intecprelulion of egeal aroesy,”
Commenters urge ua to interpret “ecqual
arress’” o ranuive a showing of inten .
Glivan Lhal “equal aceess” Is delined by
statute. iz inherontly “rosults based.™
and is coupled with ather oparative
temms that are “results based,” we must
rricct each of these prnpn%ﬂq Home
COTITE T ErS Jrg L thal the inlant ]Hq;l]
standard should apply specifically to
dizital discriminalion of accss claims
1hal perlain lo Ihes characteristics of
particular tochnologios, YWe find no
hasis M adopting dilfarant Tegal
slanduards lor specilic lechnologies
hecause the rulss we adopt today am
sulTin |Hr||]_l, Mesilila 1o aceommndata all
technolegies throvgh which broadbandd
internet Acress service is provided.
Certainly. requiring any showing of
intent wonild ronflict with onr reasoned
dulerpretalion of the slalulory Lexl aocd
purpose, Conunenters dizagres as to
whether langnaga in rerend
leleconununicalions laws explicitly
reforencing intent is relevant, Civen the
dizagracment on the racord ard that
goction BO50G"s statutory tesd authorizes
a lezal standare showing for
cigeririnalory o Tecl, wea ara nol
persuaded that we shoule adopt an
inlenl=nn’y Tegal standned. W lkawise
decling he O ily sl Ting Nenchis
sugeestion that we ~should seak to
achiave and Tacililala r-'r,ln.l'n'.:}.r'.'fe'.' arrass] ]
rdalhier Lhan equdl access"” because Ll
interpretation would directly contlict
wilh the Statemeant nf Poliry. Wea slan
reject Techbeoedom’s proposal to givea
Muisd mneaning o Mequal aceess” al
would vary from the definition in the
statute. [0 particular, ‘Techlroedom
arpues Ll e weord “access™ o seclion
GO506(B)(1] “has a purely tecknical
meaning: it is the technolngical
‘capability Lo ransmuil [, ] sod recelve
data' cojoyed by the nser.'” We disagroo.
Recanas Cprevanting digital
dizerimination of access” is included
within the broader mandate of riles to
“Taci itaty enun] acceas," b word
“necess” in the phrase “preventing
digilal discrimination of avess™

incorporates the statutory detinition of
“raqual s Conpgeess delined Seagnal
neeass ™ ous e sl npporlunily o
subscribe" (o brogdbaond, Thos, “digital
dizcriminatien of access” is best
nnrderstond as reforeing to
cliserininalion in the “ppporienily
gubscribe.” For Lhose same ressons, we
also clisagres with commenters who
armur: that aoetion ROG0E s nperative et
cdoes nol conlain resulls-oricnbed
Tangirape, As the lerm “anual aceess' iy
expressly delined in secton 60506a)(2)
and "access'” as used it scotion 60506
(b)Y is 2 derivalive ol al delinilion,
wo find no basis or autherity to deviate
from the statutory toxt. Some
vanmemlars raguesl ial wr pive
“Uipilal discriminalion’ and “digilal
discrimination of access” the same
meaning, or define only the torm
“digital discrimination”™ We decline o
eler s, Wi ddaline and wive meaning 1o
“dipilal discrimindlion ol aooess'™
because Congross charged the
Cioammnisainn with adopring mles that
“orvant ] digital discriminetion of
decess” in subseclion (B, and delinins
that term in our rules better aligns with
our mandate to "facilitate equal access”
in |}Ilh PRI T

CWe alan Hl-_-:.-llf-_;uer- wilh Tincoln
Helwurk's argurient that the statute's
reforence to an "opporunity' to
subscribe requires o dispacale lredloenl
standard. This interpretation igncres
that a comsumer’s “opportmity ™ to
subseribe conld be impedec by policies
s practives having, discrimicalory
effects even where discriminatory intert
is absent. Conscquently, limiting our
dafinition to condeer mativared by
cliseriminalory inlenl woahid wel Tully
gocormplish oo mandate lrom Congress
ko facilitate cqual access to broadband
servioe and provent discrimination on
Ul Timbesd Toasaes.

G2, Interprefation of izeal slondurds,
We disagree with commenters who
araur: that the termes of sectinm GOROR da
nol suppuel including disparale impar
in ouar definition ol |Ji!_-;ila—|]
dizvrimination of access, ATET arguey
that the phrase to facilitate cqual
decess' speaks only Lo Lhe
Cormmission's broader obligations to
incentivizs hroadband deployment amed
el ol soprpor] using disparale impa
Hnalvais [ redch Thal nhjeclive. CTEA
argues that Congress would not have
uzed the term facilitate” it it intended
for the Commiasion te create
brordemsnrme Talsilily s sulorcameanl
reeime.'" Ay explained herein, Lhe
statutory toxt, contoxt. and purpescs of
the Infrastructnre Act and soction BOBOG
ke o ear hul Clomzrens inlended 1thul
our rules addressing cigital
dizcrimination of acness roach nol only
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digcriminatory treathment, bt alan
policies aod practices Lavicg
discriminatory effect, By commenters’
w1 admiasion, there is [ittlo tono
evidenca of intentional digital
discriminalion of access, The
Commizsion is obligated to adhere to
Ciongresa's mandate and ndopt ralos that
acldraas e probloms that do axisl
ralhier han thasa thal do nnl.

63, Legislotive Hisfory, Commentears
arguc that the sparse legislative history
ol soction 6506 andf or e alscoc of
A specilic menlion of disparala impac
in the legislative history forecloses
inclusion of a dispavate timpact Habilits
standard. We dizagraa. As explainad hy
this Report and Order, we coneluds thet
the text, context, and purpose of the
statute clearly authorize that liability
standar. LIS Talacom arenas, howevar,
Lhal Title VIT ul the Civil Rizhls Act, the
FHA, and the ADEA were all grounded
in o congressicnal rocord of “speeific,
hiatovic discrimination thal the stalute
was desizned o remedy and prevent™
and that history of discrimination in the
legislative history supportod a dispacate
it Hability standasd, While e
legislalive Bisliey ol saclioe BN i
oot as robust as that of Title VII, the
ADEA. and the FHA. the Supreme Court
haz made clear that even 'silenen in the
legislalive histoey . . _ aneal defeal ha
better reading of the text and s:atutory
contoxt, - If the: text is clear. it needs
n repatition in the legislative history:
and if the text is ambiguous, silence in
the legislative history cannot lend any
clarity. ™ As to section GO506, the text,
slatutmey context, i puepnose is clear.
The statule's sl and purpose, 1o
prommote equal access to broadband
internet, fully authorize including a
dizparate impact lialility standaed For
polorcing our probibilion againel divilal
discrimination of access, Scme
nornmenters argue that our reading of
seclion BOSN6 is foreclosoed hrecause
elisprale-"rnpact Tiehilily wounlil eralila
Lhe Corinission Lo regilale Lhe rales ol
breadband internet access service
providera, impose Toquirtments to
build-oml servica. nnd moee™ Bl the
“new regime of unfunded mandates and
price regulation” that thesa commentors
peosit has no frmndatioe o he mlas we
aclepl hisrein. We also cole vur
agresment with the Lawyers' Committes
that the: major questions doctrine has no
application to our implemantation of
seclion O,

61, Profitebility Considerations, W
additinnally deciine the sugoestion in
e |H.I] iy i .1]‘JL rsubimi o] ]n Ihr:
Amerivans Tor Tax Relonn und Digilal
Liberty that we define digital
dizcrimination nf acrrss las| whon
dilMearancas in tha depliyment al amlfur

the apuality, tarma, and conditions of
auuess Lo broadband services are nol
cxplained by differonces in the
proditability of serving the different
areas, hul inataad reflect nor-aconomic
decisions [ undarsarve proleclad
clagges in o munner that causes adverse
or negative consequonces This
definition wonald Hmit the Commission
I vnsidering *prealitabi i vatha
than “issues of technical and economic
frasibility." and would appear to place
primary weizght on economic mather thar
tachnical consideralions. Oue adaplead
rule properly includes both tvt‘hnic:ul
and coonomic considerations,

I:c‘-.[’:l];'lll'lﬂd in this Hepoet i f,}. {.r{'.'r'.

6%, Date Access. The LGBT
Technology Partnership propesos that
v adopt a cefinition of digital
diarrirination nf accass that
eucoinpasses Juld docess concecns aml
iggues pertaining to personul data that is
prowossed by an algorithm, We decline
forinelude hat within the seope of our
covarad services, By LGDT Techuolopy
Partnership's own admission, section
A0A06 is "not diteotly related to how
canerging teclnnlogivs Uke algorithims
lacsilitale granlae precision ol sloocloeal
discrirination.” Ilowever, to the extent
that such privacy- and data-related
practices can e shovm o difforontially
allac consumer ancass 1o Tiroadband
goervice on one or more of the listed
hases, those practices might fall within
tha scope of our definition.

Technicol end BEronomic Feosihility

6, Soction 60306 twice refercnees
technical and coonomic frasibility.
Firsl. as noled abowe, Congress decloeed
in seclinn GOSKOGA]T) The 2 policy ol the
United States that, insofar as fechnicaly
and econanically feosible
subanrilors showld Teaeli Teom coual
arness Lo broadband inlameal aconss
gervice wilhin the service ares ol &
provider of such service . ., " Andin
soction BOaUGh], Conaress ditected the
Commizsion to “adopt fioal oules to
facilitate cqual areess to broadband
Plerrnel s servioe, ko Sl
account the issaes of techrivol and
cervomie frosinility prosented T thot
GE.;ec e, o .7

67, Those refrronces are cloar
il enbes thot TU1T wehievereenl of The
“egual sucess’ and Cequal opportunityt
graals of the statute might, in some
inslariees, e Tonile] By pranine
technival or economic constraints, If the
technolegy dees not vet exist o provide
4 parlicwlar broadband inlernel scoess
scrvice to a particular geographic avea,
ar the technology te provide the service
dees exist but vtilizing it te reach the
aren in question woule be prohibitively
eoprnstve, Uie Tailoee o proeice Tal

specific service o that spacific area
1.-'I.-I_ILI.|(] ]_IH I;,'}il_l]HirlH(_] .l_l_'.m' EHIILJ][IH
technics. or economie constraints, In
order to account for these types of
circumstancas, in our Decamber 2022
NPT, we proposad Lo daline e larm
“digital discrimination of sccess'™ in
section BOS06(BI1) such that any
Ciommission determination that
prohibited disceiminalion has necoread
must be preceded by aralvsis of
whother the policy or practice in
gquestion wos justificd by genuine
issues ol lachnical or econoocin
feasibility,” Having adopted a :ic*fiuit[uu
of “digital discri mination of access” that
inclhudes a 5'1‘|‘|1'!|':|F|f carve ot for conduct
Foumad tor b s justifisd, we now adop:
clafinitions for the terms *technically
feasible’ and “sconomically feasible™ in
the context of section GOR0G and we
axplain how the Commissicn will
ervuluate “genuvine izsues of technical or
coonmmic feasibility' under our rules,
We agreo with commenters that our
applicalion of these concepls is crilical
ko the sucessstul implementation of
section BO506.

Technival and Foonomic Feasibility Are
fundmmenfol Componants of Dipita!
Discriminalion of Accrss

68, We first find that ineluding the
carve out for technical and cconomic
Teasiliility o oo delion oo ol divilal
discrimination of access" is the
soundest, most straightforearc, and
sk clfective rmeans of salisfving our
slalulory respons bilily o facililala
equal aceess while “taking into aceount
the issues of technical and coonomie
feasibility presented Ty that objoective™
W alisagren wilh those coremenrlers Thal
suppesl we ool e carve ool laong naoe
or argue that it should only be
comsidered ns an affirmative defenae if
Lha Corimission wara 1o craala a
slruciured cornplainl process L recsive
allegations of digital ciscrimination of
acceas. We are alsn net persunded by the
argurnent hal Teasibality shionld ol T
incloded incure delinitinn Becanse il is
uol incouded o subseclions (BT, (),
or [¢], The profercd construction
misreads cubsaclion (), whicl places
feagibility concerns squarely within
cach of the tasks assigned to the
Ciommisainm ander thal subsection. W
similar y derling UE Talacom and
WI PAs Tequest that we cmit the word

“genuine’’ from the carve out. The
rocord reflects widespread concern that
naked assartiong of lachnical or
pronoc inleasibility could beceimne y
loophole to complying with ovr digital
discrimination of access ralas such that
they would not actuslly tacilitate equsal
acceas to hroadband'™ as Congrnss
inlamled, W incTode e word
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“prrine” inoonr daefinitiom af digital
liscrimination ol access o corvay hal
bare assortions wd justiieations created
after the fact will not suffice to prove
that a business practica Talls within the
carve oul and is heealore axempl [mom
liubility,

Considleeelion of Techioico! ared
Eronomic Feasthility Supports o
Digperrats Impaet Approasch

G4, We Lurther Ond Lthal Congress's
directive in sectionn 60506(b) that we
tnke into accomnt issuns of tochmical and
pconomic feasibility supports including
a cdisparate impact approach i our
definition of “digitn] dizcrimiration of
access”™ and fils naally into the
[rarmework of disparale npacl aoalvsis,
Under teaditional cisparate impact
analysii. onoe a policy or praction is
shown Lo have o meacinglul advarse
impwnt on A pridaciad prongp, the
covered entity may affirmatively
producs evicdence that the challenged
polivy or peaclice s juslificd by o
subslantial, Tegilinela nosineass inlares).
I e coversd eolily does su, i1 mdy sLll
be liahle if there iz a less discriminatory
altemative to the challengod policy or
proclive. Comgross™ dimolivae thal the
Curnmnission Lake Inlo seeounl 1ssues ol
technica. anc economic feasibility
roprescents a formulation of this
Lraditiong] lesl s Lailored Lo he specilic
context of secticn 60506 and the issucs
it aims to address, As forther dismmssed
aborver i Lhe disparade impac
parderaphs aod below i L
enforcement-related paraprapchs, a
cowered mitity in a Commission
investizalion under seolion GO506 will
likww e have the cpporlunily o shiow
Lhal the policy cr praclice wader
serutiny is justifics. by genuine
technical or econnmic constraints. And
ax parl 00 tha Commission's
consideralion vl these issues, & covered
entity will be allowed to present tor the
Liornmisaion’s revicw any legitimate
brosiness impeesdimment Do 1w vse ol Less
discrininatory allernalives, ¥Wea Ml tha
Lhe leasibilily provision is largely
supcriuous to intenticnal
cliscriminalion ol access, and thal when
Congress directed the Commission to be
mindful o technical mmd reomomic
consideralions, ils ohjective was Lo
cosure that covered cotities in ooy
invesligalion e Conmission condorls
under our pules Lo prevand digilal
discrimination of aceess would have an
czrperlunily Tocoeplain nndd justily their
conduol,

70, We disagree with commenters
asserting that the technical and
gcormnic teasibility language in section
ROROG cors not snpport inclision of
thisparale inpact o gue delinilioe ol

dizital discrimination of accass, Thess
LULe s rd-lll Li I-_!'KE]H ir| 'L‘f'.l"l:lr'
congideration of technical and seonomie
feagibility makes sensc only in the
comntext ol disparate treatment claims or
wlhy il makes more serse in the conlaxt
of digpurate treatrnent cluims than in the
context of disparate impact claims.
F1We are alao nol poersiaded by
ATET s arpumenl lhal Consress's
contemplation of technical and
connomic justiications for challergod
practices dors wol support aninforonce
thal Crongrass inlandac o capliee cases
of dizparate Impact. ATET argues that
section ROS0E s feasibility provision has
“indapendant signiTeance even if
Congress intended the Commission to
address only intentional
dizcrirnination” becanse "income Levels
are el naly naed [] as a basis for
business decislons in s wide variely ol
[l inncustrios.”™ But as the Lawyers”
Cimmittes: for Givil Rights Undoer Law
netes, "theen is sl o scenario in
which inlenlional discriminalion oo the
hasis of income level—or any other
protected charactoristio—eonld cvor b
justifice by tochoica] feasibilite,” W
Fned 1hal A& ssading s Thus al
odds with one of the most basic
interprotive canens. that *[al stotute
shold he constrund ao that offoor is
givan loall ile provisions, so thal no
part will be inoperative or superfluous,
void or insignificant . . . ™ And, as
wi lava clated alsewhare, there iz litda
or iy evidence in the lepislative history
or in the record of this procecding that
intentiomal dizcrimination on o basia
by inchustey particlpants contrilabas
meaninslo ly (o the digital divide in his
country, AT&T also argues that the
freasibility provision docs not support
the eistence of disparnte-inpant
liabilily under seclion GUO50E hacausa il
“applizg to the broader mandate to the
Commission to “tacilitate cqual ancess’
aned is nol resteicled only o e
narrmwenr includad *diceriminalineg’
proveis o, o responss, Lavw vers”
Commmittes tor Civil Rights Under Law
armuea that, “the feasikiliny qualifine
sl alscnpapaly o [[10011] prowiding,
sprcific instructions on how the
Cornmiss o needs e esesnle Thal
preamble, ATET dowes not explain how
tha 'provemting discrimination”
proveis nn—il inlarprabsd Lo ocover nnly
intentivnal dizcrimination—would
Yfakle] into acrount technical and
eroromc lensibilily,” ™
Dafinilions of “Tachnically Poasible®
crreed Eeopionrieuffy Feosible'

72, As discussed v mare datail
helow, we adopt clear definitions of the
termna “techmically foasible' anrd
“ecunmeically leesible™ based oo he

rrrnrd o this proreeding and
Crission IJI'HI_ZH(_]HH[; anl, we I_-'XI_I-]H-III
hiw the Commission will sssess jssues
iif technical or economic foasibility
wider section BOSOA(H]. We interpral
saclion GOSOGHIs relarence Lo “issuas
of technical und economic feasibility' to
menn igsues of “technical feasibility ™ on
tlee one T, and issues of “eoonomic
leasilbility™™ o tha ntheae, We nndarstand
subsection (al's use of “technically and
coonomizally feasible” and subsection
(h] s usr of "technical and coomomic
leasilility™ Lo ralarenca the same
concepts, We define a “technically
feasible™ pelicy or practicn to mcan one
that is “reasomably achievalla as
pvidengced by prior success by coverad
entities under similar circoumstances or
demonstrated technological advances
clearly indicating that the policy or
practice in gqueslion may reasonably ha
geloptad, implamentad, and vtilized.”
Sirilarly, we define an “economically
feasible™ pelicy or practicn to mean a
policy ar praclice thal is “reasonably
gizhisvable ag evidenced by prior
sucoess by oovercd cntities under
similar circumstanees or deozonsteated
nawe eeonoeic condions claarly
indical ng thal the pulicy or praclice in
guestion may reascnably be adoptod,
implemented, and utilizec.™

73, 1n the NP, wea zoughl commant
o how to define and incorporate into
car Tules the concepts of technical and
eronomic feasibility as they ara used in
saction GOGOG. We asked detailed
guestions on the merits and
mechaniama of adepting various
approaches, including safe harbors,
casa-ly-case analyses, or 3 comhbination
thereof, Because neither the statute nor
the legislative history contain
dofinitioms of these torms, the
Commission musl adopl an
interpretation that, taken in the contesxt
of the statute as o whols, hest etfoctoatos
the goal of scotion GO806, Basod on this
touchastnne, he eacord we raceivad in
response W Ue NPT, ancd Cowrnnission
procedent. wo adopt cetinitions of these
rerrna that balanen the goal of facilitating
cojuit] acaass 1o heoadband inlerne
gocess services with the technical and
coonmnic challengas facing coverad
Fntitias as they work tooespand and
iII Ii_?I'LI'L'H I_]1Ei|' I II:'!L'I.-'I.'I_II'.I'Q.",;i I-II I TIHHI"I.-'HI_J LA Ij
underservad communitiss,

74, Gommission ond Legal Precedent.
W adopt dalinitions of “techirical
lemsibility™ and “eccnomic leasibility”
that are consistent with the
Ciomnmission’s precedent. The
Ciorvmission has proviously inlerproted,
individually or as 4 pair, e concep s
if technical and economic teasibility in
conmeoction toits implementation of
virrions slalules. While s
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Cmimissinn™s pravions inlarpratatinns
aud wpplications of these e lave
viaried by context, those instances
provide gnidance far our
implamentation of spetlon BO30R. 'or
prarple, Hwe Cominission has
proeviously made determinations as to
whother an activity was tochnically and
cooncrmically feasible baged an ronoed
sugrporl or lavk theranl, Hl]r:[:-IH:i H
rebuttable presumption of technical
frasibility bascd on prior indings by o
state commission, adopted o list of
aclivily thal is lechnically frasibla, and
established a process to analyee
feasibility issues on o caso by cose basis,
Furthermora, the Commission has
closely sorutinized technies] and
cooremic feasibility fssues, relice on
industry past practice and success as
key Indicators of tachnical feasihilite,
and placed the burden on the solily
aaserting technical or ecoromie
infroasibility to prove the claim to the
Cimmisainn™s satisfaclion.

75, Tudicial casea law also inloms our
definitions of technical and economic
feagibility for soction 0606 purposns. In
2002, the Supreme Courl decidod o
rhallange 10 Tha Commission's
implementation of section 251 cf the
Communications Act that involved the
Ciovmamisainn’s intorpretatinoms of the
slalulory phrase “lachnically faasihla.?
Patitioners in that case argued that
Ciommmission rales raquiring incumbemt
carriars 1o combine nnbundlad natwork
elements where “technically feasible”
wis unreasonable and in conflict with
the statutery language. In uphaolding the
Coommissinn™s rules, the Conrt rejactad
Lhe petilioners” argumeant hal e roles
imposed no reasonable limits on the
requirement to combine network
clements, Rother, the Coart haeld that the
Cormmission’s delinilion of *lechoically
feasible’ provided real limits on what
wintld be required of incumbent local
cxehange cocricrs, concluding that 2 [61
Nachnically Teasible’ meanl whal is
meraly possibile, i1 wowld ave beew o
limidtation at all,” The Court’s ruling,
albeit in a different eontext, instroets
thal wees shwnld Tie skeplical of
arguments suggesting that technical and
connonic feasibility ave conoepts
reraling al the margins af what is
Lechinea. sud econumically convensen!
on the one band, or what is teclinieally
and ceonomically possible on the other.

FEH. Teahnical Veasiality, Taking inlo
geoonl one-slanding Conunission
precedent. we detine o “technically
feasible™ policy or praction as one thas
is rensonally achiceable as cvidencead
by prior success by covered enlilies
under similar circumestances or
demomatrated tochnalngical advnneons
Claw ey indicaling thal e palice or

practice in nuesticon may reasonably ha
wdopled, implemenled, and wilired.”
We nse the Comnmission's definition of
“techmically faasilla” from § 34,5 of the
Commission's rules as a starting point.
Whom implenenting the
inlarconnaclion :._I:I'IJ\"-IHiHIIi-i ol e 181003
Aet, the Commission similorly leveraged
privee sucecss fol peaciice o idendi Dy anid
deline techinical ﬁeHl_-:ibﬂilj,'. T thial
context, the Commission adoptod rules
Ihal astatdished previons poicls of
inlerconnection ur melhods ol greess W
unbundled netwaork elements as
“substantial evidence” that analopoos
peints o methodds are technically
leasille In the contex) of seclion GOSOH,
g policy or practice will be considered
technically feasible iF it is reasonnbly
achievable, a5 evidencad by prior
success under similar circvmstances.
Marenver, becanan terhinlogical
gilvanees mizhil provide ready means ol
achieving sucoesstul ontcomes that have
net orcuread i the past, we will allow
for the possibility thut technical
feasibility mav ho shown by
“deannnstraled lachoo ogical advances
clear y indicating the reasonahble
achicenbilily ™ of e policy or prclics
i aqueslion.

T Mmoo Feasidhicily: We delins
an "economnicaly feasible™ policy ar
practice 1o mean oneg that is “reasonably
achicvable as ovidmmeed by prior
sceess v coverad eolilios vealer
similar ciroumestances or demonstrated
neww reonomic sonditions eloarly
i ealing Thal e podicy ar practine in
gqueslion may reasonably be sdopted,
implemnented, and utilized.” We again
use Lhe lanpnaes ol the Conunission's
detiniion of “teclmically feasible" ic
4545 as a baseling hecanse anchoring
economic teasibility in past industry
practice will provide suidanae to allow
all inlerasbn] slakalaldurs o gaugs wlhal
iy or is not econcmicall v feasible,
Factors for analveing ecomomic
leanilaility ol o policy or pran Lo
include, but aee not limited to, projected
o, projeclo:d cxpenscs, nel ineome,
expicied ralurn on invesimenl,
vonn e i, casl Mo, orsrcka LT,
und waorking capitul requiremands, and
the standards under which such
cilondalions nee delermined. A policy or
practice will be considered
coonomically feasible if relevant
ernnennic varinh es Tl within
dcceplable ranges based on past
industry practice. Determining
eroriodc leasibiilily thus reqguires g
comparative analvsis that accounts tor
past anegd present Industry practices and
new gronomic concitivne that might, in
somn citcumstinoes. require variannns
Mo such Tiislorical s

7R, Uhie definitions nf “technically
Feusible™ wud “econmnivally leasible™
join previens Commission
intarpretations of theso torms with
several important atteibutes specific to
the present comtoxt. As a baseline, wo
Pnterpeet e cetegorics of Slechnioa]™
and “economice’ feasibility broadly to
cicompass any legitimate business
Dinpsediment Loschisvemenl of wigosl
wexcess, Inaddition to using prior
succrsaful policies and practicas as the
[oundalion [ur delermining wlal is
technica lv or economdcally feazible, we
r,IeeHil-l,n o dlelinilinng Lo Ih-!xit;lly
cnoompass future policies and practices
Al Lhe inbarenl dilferances in Tha
operdlion ol covered enlities of varying
sizoa and technologics. We also take o
measured approach hal considars the
real burdens incustry participarts face
in fdeploying and prondding service,
welille alew ensuring al we do nul
create “a loophole that renders the rales
mesningless.” And lastly, wo make clear
that issues of techknicu] aod sconomic
feasibility are related Sut ulthmately
clisting Tram cach athor,

FH. We lnke 4 msmsuran] approach o
defining these terms, providing
ginideansts Sor understanding what is
Lechiea by o mconormieally leasibila
today and what could ke feasible in the
futura, We amphasize thal we do nnl
dafine technical and coonomic
leasibility as simple deleroree Lo o
sing e enlily’s judpuent, 4s wany
industry commenters argue we should.
We agree will Thasa cammeanigrs
asserling hal Congress did pol adopl
section BOS06 to enshring the current
industey slates que, When considering
what 15 technically or cconemically
feasible, we rapect covered entities tn
ponaider more tharn j|,1;=_'-l whal is the muoal
convenient, For cxmmple, the
Commmission Tooned o ofleer conles s
that the rll)‘.'lf']t:lr' or costliness of g
particular business path does not, in
Wsall, Anwnr the qusstion o whathar
that puth is leasible, nor doey Lhe
difficulty of a changr in product desion.
Al The same limea, we clo nnl creala an
“possibality” stamdand as some
commienlars have warned agains,
which would define any action as
technleally or coonomically leasible
Wil ess LD ovwedy i possible, Like Lhe
Commission’s approach te defining
“lechimically Faasihla’™ in the Mest foacal
Corupelliion Qrder, 61 TR 45476, Lhe
dafinitions we adopt teday include
reasanable limitalions on whal is
considered technica Iy or cocnomically
feasible and do not vepresent any
tterrzs Lo “oontrol coverad entitieg’
investment decisions, Complying with
Ui roles weeindopl londay dos nol
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displare the ahility of indastry
participanls Lo nake “practical busivess
cheices wnd profit-related decisions,”
Kather, they are desizned to ensurs that
industey participants incorporatsa Inlo
Lheir decicion-making processes
consideration of the potential
digcriminatory impacts of their policies
and practices, and that they scck o
minimize any such discriminalney
impacts,

&0, We acknowledge that the
technieal andd coonmmic challenges that
cervared rolities faee in deploying and
serving rural, ‘Uribal, and urban areas
can vary geeatly. At the same time, we
agree wilh Public Koncwledzea at al, that
“broadband deplovment may still be
feasible in areas even whers there are no
similar circunstances to use as a
henclomark.™ ard 7 feasinility was
limitenl Lo clrowmslances whera thery is
a direct analog, certain arcas that have
pomc long underanrved duc to unique
characteristics might continuoea to fall
Wroagh the cracks.” Thus, we inland [or
our approach to technical and economic
feagibility to cnecmpnss now, but
analopgous, policies and practices to
Al ‘I I wH I'I-Hl I-IZII'.‘-\. AL I”H TZH'U.-'HI'H-C]
entity types and industry advancement.
Thz Commission has previcusly eratted
a definition of technical foasihility to
el lasl currant eclinolapical
development in the context of certain
unbundling obligations for incumbent
laca” exchanga providers, Linder those
rules, the Commission adopted a
rebuttable presumpticon that once one
stater had determined an approach was
technically feasible, the same appenach
weonld Te poesyuined Lo be leclhnicall v
feasible for incumbent local exchange
carriers i oveTy state. We decline ot this
timmes to ndapl a prosumplion of
[easibilily, and theralors do col lake e
precize approach taken by the
Commission in 1999, Bat wa do find
that we aee similacly defining our
l:(l!l[:l—'l]':‘i Llr |.I.-."L:]I I'Iil:H] H IIl!]. B il.:
leusibility Lo allow Tur consideralion of
tochnica., infrastrocture, cconomic, or
other developmenta in the aren under
errvieswy. W adao decline ol this lime o
adopt any explicitly different standard
for- evaluating claims of coonnmic
leasibility for axisting servire offerings
versus new deplovieuls,

&1, While our definiticns of technical
and ceonmnic frasibility mireor cacl
cthiar, and in cerlain respacts migh! be
relaled, we consider each Lo be a
distinet coneept, The Commiszion has
tinkrn this approach provieously. and
cemnmcenlers urge s Lo ilr]upl e same
dpprodch here, We qores il g policy or
practice may be technically feasible but
not economically frasibile. aned vice
VEISH,

AZ. Staodowl Al This Hime, we find
that a case-by-vase approach provides
tha Commnission needad Mexibilily Lo
cvauare issnes of technical and
economic teasibility, In the NPRAS, the
Crormissnnm sonshl rmmeenl an
whether wre shold asscss infoasibility
claims om o case-by-case basis, adopt
safe harhors, or take a comhinatinn of
tha two, In response, commenters
voiced supporl Tor gach ol [hese
appronches, s aed] as argiog e
Commission to adopt blanket
presumplions ol leasibilily as vpposed
I i crvsn=lav-sase raview, We urdersland
the argments in favor of the adoption
ol vne or e sale barbors Lo poomole
regulalory carlainly am] reducs tha
regulatory arden on providers, as well
ws arguments favoring a list of per se
feasible methods of providing
broadbund internet access service or
presunplioms of faaaihilily fnwll or
cortatn instanoes tn incrense
compliance. The Commission bas in the
past adepted Tules taking ench of thrse
gpprodchas, Dased ou the record aocd
infermation we have taday, however,
we [l il is premalore o incorporale
safe harbors or feasibility presmnptions
inle our gelinilivns ol lechinical and
cooiomic feasibility, In this comnection,
we deler any further decisions regarding
tha adaption of ene ar o safe harkors
until we have developed oxpericnce on
T [Ty wooudd oparale in practice, As
explained in more detail below. we do
aclapl & presamplion ol complian e
from enforcement action that we find
will Tenaewre Llia conm plianea Toosden Tor
coreared entities without compromising
corsuner profeclinn. Thos, al This
junecture, we will evaluate issues of
eclinieal e ecannnni Tesibilile cooa
case-by-case basis so as to detor
vinlations of our rules while allowing
those issues to 2e fully explained to cnd
considerad by the Comrmission.

81, W alan design our case-hy-nase
apaproac Lo Mesibly accound or (Te
ditfzronces between covercd cotitics of
varying sizes, lechnologies, s
cirrumstancas. We agroo wilh Hose
comrentars, like Competitive Carriers
J‘!\..'i"-il H.‘Iéllilll'l, '."r]]l.l BTTLLIITG T s L |i|1\(l 4l
“a pructical and flexible uypproach that
cneanrages innavation and investmemt
to close the digital divide," Theretore,
wer Aeclne at this thme to adopt distinct
standards or clefinitions for diferent
tyas of covered antiting. wWa find that
our dolopled delindlons will allow Lhe
Carvmigaion to consider what ia
redsorably achievabla for the particular
cilily undar investigation. Moreoyer, as
the Commission has found previouwsly,
Tega ] cr eegulalor e conslrainls i also

b comnsideraed when determining
Lechoead Tesesitaility.

H4, Furlhermore, we o Thal when
the Cormmissicn conducts an
investigation under the enforcoment
provazss descreibnn] Tnlow, e colile
under invesligalion will have The
burden of proving to the Commission
that the policy er practice in question is
justificed by pemuing icsnne of tochnical
o eeonanic lasaihilily. The
Cornrnission has commuonly taken this
approach in previous approaches
analvzing “technical feasibility,” as well
s regarding salellile carriers claiming
“technical or cconomic infeasibility™ in
the marker nndificarion ronteser. - the
com el ol seclicn BOBOE, wo Tl thal
gesipning his borden Lo ke enlily under
investigation is inherent in the structure
ot our definition of “rligital
discrimination ol access" We Tind, o
the Corunission huag previously, thal ss
d practical matter, (s the enlity
providing the justifications for its
policies and practices that has arcess to
the NBLRREHT infreralion Lo supporl
their factual asserlions, Snd, gy we bhave
previously stated, those justifications
will nanally invalee arguments andd
evidence Thal lachnical cr sconomic
conglraints lmit the :_-ll.-'ai]a]_;—ﬂ?t}' of Tewy
diseriminatory alternatives,

65, Finallv, we emphasize that the
Cornrnisaion will closely scroliniee
claims of technical cr cconomic
feasihility through revicw of
docurmenlalion sulanillad By e enlily
winder invesligalion, publicly available
reports and other information,
interviews and depositions of relovant
|J'.lI'H-:ZIII I'II:]: ekl II] (IIIILH' el '|."r|-|.|'r|.|:|]El
informalion, TInder the Commission's
market modification rules, the
Commission created a process for
satallite carriers to claim an inability tn
bBrowcdoast in carlain locatione duae Lo
technies. and economic feasibility, In
practice, the Gonunission’s Media
Hurean close v cnrutinizes satallite
carriars' infaasihilily claims ander
& 76,59 of the Commission's rules,
Sirilarly, in the context of our section
GOAOG rules, the Commission will not
dafer Lo Lhe enlily seeking Lo juslily
policies and practices allege to be
disrriminatary. We will require pranf by
oprraprderance of the evidenos thal
Phe policy or praclice in question is
justitied by genuine issues of technical
or coonomic feasibility. Statod
differemtly, a cnvared entity ran
dlamonalrale (hal o I_m]ir_:_'_.- 0 1!!I'HI_‘.|.ir_'I_-' iy
justified by genoine issoes of technical
or coonomic teazibility by showing that
Tesa discriminatory alternativas are not
|'|-,u,-|.-,-:(\||:1|,-|1,:'|_1r' availalbile and achievalyle
becouse of penoine techrical or
OO G Cronnslrainls,
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Frahibition af Dizital 1Yscrimination of
Avvesy

6, Today we adopl a rule broadly
and directly prohibiting “digital
discrimination of acnnss” as we have
nonw Gelined i, Ol E_;-l'r,u}ﬁhl'l,l'un thuys
forhids both intentionally
digcriminalary comlual [Thal is, applics
d disparate treatment standard] as well
as conduct that prodoces discriminatory
BllTacts (Thal ia applies & disparala
impact standard), This spprosch does
nat supplant, but rather supplements
Lhe Cornnission's past and ongolng
cffovta to Facilitnte seoadbard aoness
throagh allirmalive approscles,

87, At this time, we find that this
becad peohibiticon and the enlorcemeant
wechnismes described below are he
moat cost offective means to accomplish
Congress's slaled objeclives in saclion
G0506, Prohibiting discrimination in
accnss to brondband somdoee is necessary
Lo Taiilitale egual acouss o broadbaml
and provent digital diserimination of
accesa, and both of these poals are
requirad by the slatute. Tn that same
vidn, unequal aecess to broadband
aerv s Dnpscs significanl vosls on
uwnserved and underservec
cormunitices, and oo the Mation as a
wherlel The voluntary informal
vornp gint process described below isa
Terwe—cnal approach bwared meaeling 1he
statutory requirement that leverages
existing Chnmission systems. Similarly,
eulorcemeant o e hroad probitlinn
through self-initiated investizgations
alfords e Commission ample
[lexibility wilbwoul subslanlially
overhanling the cnfercement process.
Such lew-cost approaches will allow he
Comrission to enforce the statute in a
rost-ottnctive manmor, while aringing
'.]'IH L.|1I¢:.Hr'|'-|i:|.|:_l‘.|H .II,'IHT'IHril,H urr;expanr]&m]
broadband access, Lastly, our rules are
designed toominimize the compliamon-
HIH-!I r,|l}||ﬂr'-rr;1]¢|lr;|-;] sy I,}1|,—'_1,' will ]i]u;']_‘,-'
impose on broadband providers and the
cthsr cnlilies oue prohibilon covers.

88, Fundamentally, a poelioy or
practice will siclole oue prahibilion on
cligital discriminalion ol access i
disecriminalas, citlhier T inlinl o in
elfect, based on one of section GOS0
listed characteristics. In determining
whalhuer o palivy e prractioe violales the
probibition we acopl today, Lhe
Cornmission will leok fivat to whether
e Ty o preaclies iniuestion
ditferentially alfecls aveess Lo
breadband service or is intended to do
s I Weal queslion is answered in e
affirmnative, the Commmission will roview
any issnes of teehnical ar acomomir
fensibility that may compel wse of the
challengred policy or practice rather than
i less discriiinalory policy o praclice,

In ather worda. the rules we adopt today
reuirg aesassenl i Wi [l dneslane
of whether s policy or practice iy
diseriminatory; and it so, whether thers
wore reasonably available and
achiavahle alternatives [{.o, altarmatives
that were techoically and sconomically
feasible] that would have been less
dizcritainatery,

A9, We dicagres with commeaniers
gugerting that section 60506 does not
authorize o prohibition on private
corcduct, Theso connnenters varionsly
claim thal section GOAROG, as part of Tha
Infrastructure Act, ooy osligates the
Cormmission to undertake affirmative-
hased efforts, oo, by fondineg the
rﬁpuuaiun i oovered enlilies
broadband footprints or by promoting
digital skill building and adepticn of
biraadband by comsnmers throozh ather
fnd latives oulside this proceadiog,
Congress did not specity the meuans by
which the Commission should fulfill its
aliligations nnder section B0RNE. As
explainad above, we conclude that the
statutory lunguage suthorizes the
Commiss:on to address and combat both
intemtional discvimination and disparate
impacts. e LS. Chamber nf
Commerce contends that the
Commission's adoption of “new civil-
rights leaislation wholosale, ineluding
anthorization of infonded deployiment
mandates or rate regulation,™ would
constitute a violation of the
nende egation dectrine. Hovevar, oar
prohibilion loday—a narrowar aclicn
than that complained aboot—simply
fulfills the task Congress, using clear
language directing the Conumissio fo
prevent digital discrimination of access,
guve ug to perform. Adoption of these
rules does not require an impermissible
asaumption of Gongress's logislative
peawars; il only exercisaes (he authority
the Infrustruciure Act conferred under
the guidance provided in that statute. A
prohibition of the kind weadopt today
proveas nacassary Lo effactoate this
charga. I does su by delerricg
dizeririination in the first instance
(therchy “proventing” its ooourrence:)
while also cnabling the Conumnisszion o
turuet behaviors that atfirmative-oased
appreachas alone may be Insufficient to
c:hange.

g0, We also disagres with commentars
arguing that a broad prohibition against
digital discrimination of access will
fundamentally transform the current
|egL|'|a||}|‘_'_L- ]BHIZ]S(.;HLIE. A owE i;.':ai|:I.|.E|ir1
below, our upproach, which implements
the directive in soction 60206, involves
aclfinitated investigations. Sach
inveslisalions may ba premisad on
information submitted by the puslic,
conmnnications with state, local, oe
Trilied afficials, oo el oulreach via

nther chanmels. Howersnr, we raote that

ol a0l If_i]'rl i ul 1ar 'r!.”LI:ﬁH | i(:ll él] i L](_II_"_-C il
nadestsy 'I':]}-' wHrrant an =an F(_'Il'r_ BrTisk
response from the Commission, thus
ame inrating any such cencorns vaised
by somna commenters. Cnar prohibitinon—
congistent with the Commission’s
nondiserimination requirements
assncioted with its enzaing afforts to
|1|'r|r||1:-||-1. ]]r'l'n-it” |.-|r1|:| .-I(ZI:ZHH‘-H—HIHE "IH
enforcemnent methods we outline below
roprosent an important, yet inceemental,
slepr in lurthering Lthe Commission's and
Congress's digitol cquity goals.

Seope of frohibifion
Covered Entities

1. We limd 1hal the digilal
dizerimivalion ol access roles we adopl
today shall apply to entities that
provide, facilitate and allecl conswmear
access to broadband internet servioe,
Ciovvernd entities include. bt are not
limited to, broadband providers as
dofined in rule 34.1600(0), contractors
rieliined T, o calilies working throgh
partnership agreements or cther
bginess arrangements with, broadhand
T larisl HEHsE LR s |:|J'u1.-"|:'|:-||'|-c;
entities fucilituting or invelved in the
prowision of broadband internet access
sy ok 1ol U es i laicing and
upgrading network infrastructure; anc
entitias that ntherwize affect consumer
access to broadband internet access
seev e ns further discussed Below, In
Lhe Nolive of Inguiry, we suuglil
comment on whase Mpolicies or
pravtices . . hal differentially impanc
conseners' decess Lo broadband iolernel
accosa sorvice”™ should be covered by
oo dalinition ol digilal discrimination
of access, We also scught comment on
whether we shonld nnderstand digital
cliserimination of acoess to includs
policics or practices by a broader range
vl enlilics Uhan broadTsmed pproeiders, T
dchisve the policy that “subsoribers
should honefit from equal acoess
brecme ] indarmal accnes servioa,”
Tullill Congress's directive thal the
Cormmission "cilitate coual acoess to
Frremcl ] indarmal aoepes servics,”™ we
T detrrmined thal the roles ooest
include mal anly roadband providers,
bt also other entities thar provide
gerevres hal Tacilitate and aflfoc)
LOnSLIIEr accdss. The record supporls
thiz datermination. We thus find that
tara ara a ranga nf enliliag thal
Lavilitale amd can allect consuner sccess
to broadband, Therefere, we find that
g rules and, inopacticalar, our
prohibition against digital
discrimination of acress. rctend nint
r_r1'|l1_.- trr browel Lundd 1}I'|’_|'r'ii]t|F;;|, Lt also to
cntities that provide services that
Gcalitahe: s mcaningfully affecl

HHE]
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ronsamear accass o hroadband intarnal
HLLRSS Servicy,

92, Mumerous commenters agree that
leadband providers aee not the only
enlitias that should ba subjact to thesa
rulis, To he sure, ulther platlonus and
organizations affect consumer access to
broadhand internet acenss servico. For
caample, Loveyors” Comomittee Tor Givil
Righls TUnder Law arpues hal seclion
G0506 prohibits interference with equal
access to broadband by any type of
clily Tecimse guaranboeing coun] avcoss
o hircad Tand e all individuals requires
applyving the statute to any entity that
can affect the ability of an individual wo
accass the servica, nol just those entitias
that provide connectivity, And as TURN
states. as technology evolves, the
Ciomission’s rules st be able to
acddraas Tuture terhnalopiral aenlutinns
Lhal may allecl or lnlerlare wilh
broadband internet anccess, Lastly,
Mational Digital Inclusion Allianes and
Cionnmoan Sansa hedia uega us Lo apply
ool rules Lo any enlilv—sulsidiaey,
parent corpany, or other—that provides
broadhand internet necnss servico

a3, W disagene with argumenrts hal
o dullorily wedlee GUA0GE] exlends
only to providers of broad sanc internet
access sorvicn beoause fonly a servioe
prowider, aned nol some clhor class of
Bilily, can folTar a 'seevine’.” As
cxplained below, we helioen the
dafinition of "equal access™ i saction
E0aUELa), which applies path 1 seclion
BOSOGIEYs mandate that we taeilitate
coquil acocss and that we provent digital
digrvimination of nesess, foousos on
ronsumars npparinnily oorereive and
ellective y ulilize an ullered service,
Conduct by entitics other than
broadband providers might impods
prual accass 1o heoadband inlarmal
HUCEss service un Lhe bases specilisd in
the statute, For example, the Lawyers”
Ciomnmitton for Civil Righta Unider Liow
provides severn] examples of how
rinl I | ii—!:—i II'IH:.-' :r|| ['IHI I CrnsimEr AeeHsS
based on protected characteristics,
including a lanclord restricting
hreadhand aptions within o building
evan il mllipde providers are aveilalila.
While we reach no conclusion whether
this, cr othor specific reamples in the
record would be coverad by our rules,
wee are persudded that there could be
situntions—mnow or in the future—in
which noen-preaviders could Tmped:
prual aceass 1o Teoadlsd inlarmal
ducess sarvice based oo e Listed
characteristics, Moreover, while we are
not explicitly fasked with regnlating
cililies vulside the commuonicalions
idusley, seclion GRI0E does reguing us
ko tacilitate equal access to broadbsnd
b fpreventing™ and idemtitying stepa
naessary o alirinala' Ciyilal

diseririination of arcess. Thios, (o the
exlenl Lhal enlilies oulside Uie
comrnnications industry previde
sarvices that facilitate and affact
consumer acesss to broadband, they
may be in vinlation of mar rales if thoir
Pl!)]ir,!-lff!:j yriel f_:r'{n;lfi;n_—el; irr1l:-aq-:n,-! I:'{ll_]l;l]
aceeas to brondband internct aceess
sorviee as spowiGcd Tnohe rales, o Lhe
exlenl Thal such anliliss bave [_u_ﬂi{:ig—e.l{ or
practices that differontially impact
vonsumars access 0 beoadband inlamel
devess service, we will consider, armong
other things, the clesoness of the
regtionship between that entity’s
pedicics sl practices and the provision
al broadlmmd serviee, By way of
example, the T8 Supreme Court long
agorupheld the Commissio™ esxecise
ol jurisdiction over prolibila
surcharges imposed by hotals and
apartment ownears hasarl on
wrrangemsnls Lhey made witls e
telophone compaty. and where the
practice was “sn idertified™ with the
comrunications service that it was
bomght within the prohihition. Wealso
nele Thal seclion 41104) F_:rm-'i:h::—:. HH
folows: “In any proceeding for the
ciforcemenl of the provisions ol this
Act, .. o0 shall be Taw ful o include ss
parties, in addition to the carrier, all
paracns inlaresliad inoor alleclad T the
charge, ragualion, or pracliices uonder
consiederalion, ad inepuiries,
investizalions, orders, and decrees may
bz roade with veferenee to and against
sich additionm] parlies in he same
manner, W the same exlenl, and subject
tor the same provisions as ave or shall be
dulhorizedl by Law willh respecl Lo
carriers.”’

04, Lastly, we acknowledge that
cornrentars disagres on whethar to
inzlude infrastructure owners and local
goeenrnenta within the seope of our
rues, ol wee i line Lo ax prossTy cares
out specified entities from the scope of
covnmaEe at this tme. Ciry of
Fhi'adelphin, City ol Oklabama, Cily of
Minneapolis, ete [Local Governmenty)
g Thal et conaidering infrastrmcioee
o ners as prowdicers ol brosedbancd
sorvines sulije] o core digilal
dizvrimination of access rules woulsd
alloy brondband providers to outsouree
ez deplowements o ied parlics o
dvoid our equal docess rules, WA
dizamrecs with Local Governnents in
air aseerling hal infrasieorciore
owners should be covered oy the rules
on digital dizcrimination of accoss,
arpuine thal doing soowould uonlaw ully
copand the Commissicn's jurisdiction,
Additinmally, Local Cevernments
reequaest that we not categorize local
govaTnmenta as oovered cntities™ bagseed
ue el e reles as riglil-ofawny menmngss

r ranchise regnlatars, While there may
Brer L oo i (e revored ws 1o e mula
these entities plav, our rule is clear that
anv entity that meuningfully atfects
accesa to broadhand internet service is
subiject to our digital discrimination of
necess o les,

Crverad Conrsm s

95, The definition of digital
cdiscrimination of acrass adopted 1nday
wncludes “policies and practices ,
that differentially impact conswmners'
aceess to broadbkand internet ancess
sarvioe . o or are iebendad to have
such differentia’ impuact.” In the NPRM,
v sought comment on the meaning of
“romsumers” and who woula fall within
the scope of this tarm, Commeantars Lo
the NFRM proposed various deficitions,
Wi today define “consumers” in this
contoxt to mean koth covrent and
potential cubscribers, which irchidas
individual persons, groups of persors,
individual organizations, and groups of
ezl zations having the capacity to
subscribe o and receive lrcadand
inlarnel peoess secvice, We deline
“subscriber'” az a current recipient of
broadhband internet accnss servicn os
dafined in & B [h] of the Commission’s
rules,

96, Consistent with the purposes of
section AOS06, the torm “consumers™ as
used in our adopted definition of digisl
discrimination of access comprises
current subscribors and prospective
subscribers of hroadband internet access
saryioe, Our rules do nol cover olher
types of broadband service, such as
basiness dato services or cnterprise
cnstomer purchases, And, under this
rula, indivichual e vcups of parsons,
organizations, or businesses fall within
tho scope of the torm congumer.””
Ciorvering beth curront and prospoctive
submseribers is seppocled Tor several
redsons, Firsl, seclion GOS06% Slalamenl
of Policy dircets the Commmission to
“mnaure that all people of the United
Slales beneil from acnnss Lo
broadbawd,” As e American Lileary
Association observes, “lt|here are
‘poople of the Tnited States’ who arc
wol submcrilars Docause ey axpuriance
digital discrimination that precludes
them from becoming subscribers.” The
Califorenia Puldic Uilities Commission
Turther observes thal “cne cannol ool
as o subseriber if sroadbard service is
nal aflersd T ham in e Diest pleca.™
We agree, We would nol be Iullilling
car statutory mandate to facilitate coual
access (0 broadband inlernal access
service if wo failed to inelude
nrnrallad or prospective subscribors as
“ronsumers” under our rules, Second,
limiting *conaumers” to existing
subscrilees wonld doooolling e expaml
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becadband availahility in nneprvad
conununilivs, By way ol exainpla, the
Tupanese Armerican Citizens League
cxpresscd that a large number of small
brusinessas in the histovie San Feancisoo
Tapantown business dislicl remain
unconnected to the internet with
relinblo brondband acress. IF high-spoed
broacdband sarvicn woee nnavailable in o
|'Ir]|'| il ZII]HI' HH(IHI'H[P]I il': HAI'elid ] IH AL AP Hr
discriminatory conduct, by definition
thore could be no subscribers in that
area. And if the Commission's milos
wark limilad 1o ansuring agqual arcess hy
thoss already subscribing tooa servioe,
thare woildd be nothing the Commission
could ot investizata the easons for
this luck of ecess on the purt of non-
subscribers, Under the arpument
presacd by cortain comunenters, the
Cionmission’s rules would insteand be
confined Lo leveling service gualily,
pricing and other terms of service oz
betwoen munderserved communities and
bt aeved communiltics, Such a
limilalion is ool consislent with saclion
BO5UG's everarching purposs to “ensure
that olf peaple of the Tnited States
Breme it Fronn eepeal access to beoadband
inlarnsal arrsss cpevioe”’

97, We theretore reject commernters’
arpuments that the “consumers™
cowored by anr miles shonld he limited
Lo subiaeribecs. Wa disagras wilth
MN1CA s argument that the
Ciommmission™s purview s [Dmited to
“subscribers,” referring 1o “those whe
purchase service from the provider,™
The Commission connet fultill
Ciongress's divective to facilitate aqual
aceess (o broadband intarnal access
sery_ce wilhoul Taing able Lo address
the iszues that limit the spportunity to
subscribe in the first instance. We firmly
bielicwve Congrass inteoded the ralos
imlementing seclion SO50EL) Lo
facilitate the expansion of avcess of
broadband service by eliminating
digcrimination, not just the leveling of
seev iee qualily and Lerms, Tharalors, our
rules Jor digilal discriminglicn of aceuss
cover all consumoers, including both
emrrent and prospective suhanribera,

d. We alan [ind thal, for porprses of
our definition of “digital discrimination
of access” the term conswmers™
inchades ol r_m];.- individuals, bhul also
groups of persons, organizatione, and
businessos, We ngroc with National
igital Inclusion Alliaoce: and Coontonon
Sanee Medin thal digila] diseeiminalion
if acoess can manifest difforently when
-Il ':Jrr(l(ilH il Hir'IH]I.‘- |JHI'HHIL: HER] iI.lIIIlJ'r:II'L!(l
Lo d group ol persons wilhin &
community, and either type of
dliscriminalion can vinlale tha rulas.

99, In the NPRM, we sought comument
om whethor thern are practical or
aeliminislralive cosls and Deoelils o e

Commiss r. indastey ane thosa whe
|||'g}|l. s lTer discrimination i1 ol
persons und organized groups of
poarsons (such os community
asanciationa) are coversd by ouar
dalinilion, As supported by (e
comrients, we find no significant
additional costs in defining
“oomsurers” o include persons and
rlr\l.':.fn'ui?.li.l'] HUTH |3 ril [PETRCIS, A5 well as
groups of organizations, As discussed in
the informal compzlaints scction below,
woe recngnize that comnmnity
arancialions and olher nrganizalions
mizht well submit the majority of
infermal coraplaints relating to digital
diacrimination of access, and we hava
ne concarns on that scor,

Tiated Charactaristics

100, Congross identificd six
charaleelstivs as bases Toe digital
cliseririimalion ol Aceass—incime lavel,
race, ethmicity, color, religion, ard
national origin. In the NPRA, wo sought
cowncen o whe i wen shonld csopanad
aur dalin’lon o inelinde additinns]
charduler slics, such as disabilily slalus,
age, sox sexual oricntation, gerder
idamtity amd expression, familial statas,
dormesti violmoe survivor sloloa,
leoanelessiess, au Loglish languase
prodciency. While scme comnienters
armue wiz should cxpanc the listed
chardcier slics, olhers disupray,

101. Based on the knpuage of the
atatute, woe do net add to the listed
character slics of peesons peolaciad
wricler Lhe rules Lhal serve as e bases
for considering digital diserimination of
acneas. Evon thomgh the statate affords
prodeciinn against digilal disceiminalion
ril Armess hiaearl o natioeal oriping sonea
comrientsrs urge s to incorporate
“Lmited-Englizsh proficicney™ (LEDP] as
i rxpress Haled characioristio uodar
e rules, 1 s wall patabilicled,
liovveyer, Lhal discrimindling auainst
persons based on their limited-English
prodficiency can constimte a form of
nalional nrigin discrimination. Federnd
dpencias lave lnlerpreled Tille Y1
prohibition against national origin
dizcrirination to require that LTED
individudls bave naeanine ol docess Lo
federally funded programs and
acrivities. This same Intorpretation as to
nalional prigin discrirninetion has T
given wnder the Fair Housing Act,
Ciongenss must be prosumed fo have
delilizmlely Tirnitedd the Tisl of prodectsd
chardcteristics in section GO306GL] Lo
incone lewel, race, ethnicity, color,

e ipionn and national origin, ¥Whils we
acknow edec the strong record suppert
froor extemding the mle o cover peraons
with other characteristics, federal
antidiserimination laws often wary in
tarens ol tha prolaclod classes ey

revwar. Porexample, many commenters
cliscissed Lhe cliallenges faced by
poopla with dizabilitics in securing
accass o high guality hreaadband
gorvices. For instance, Title VII of the
Civil Rights Act protocts ngainst
cdiscriminalion based on “ruoe, color,
relimion, sox, or nutional origin."
wlhereas The FHA socs Turther and
inclindes sddilicnal prolecliions e
“digability and tumilial status.” Here,
Conpress chose e sis Lalad, protaciad
chargcleristics and nol ulthers, This does
not mean that the legitincate concerns of
Prarsoms with thess additicnal
characteristics is to he minimized. I'o
Uie comlrary, the record s replele wilh
evidence thal classes bevond Lhe six
listed provps face varving hroadharid
relaled challenpes, We have no
dizcretion to overrule the choice made
by Crngreas in this vegard, at least as it
gpplies Lo our rules oplementing
gection 60506(11, Thder section
GORNE[EH], the Commiasio and the
Attorney General can seck to prohibit
“doploymeont discrimination’” hased on
fhetors enbee ian those Tished in el
section, based on the record developed
in this proveccing. Porthoer, even 17 ool
rve red ]]_'\_u Beelion 6Da05[0], F:I—"IIFP]I—"
with disabilities mav avail themselves
ol ather fedearal laws governing digital
noessibilily, such ns the Americans
wille Risabilitics Aot ol 1amn [A1AL T
Eehabilitution Act of 1973, dand the
Twenty-First Century Comimunications
Al Video Accsscibilily Act ol 2000
[CVAMA)

102, Our work Lowards ensuring
brcadband access dees not begin or ond
veilly this slatule. ¥We will coulinue Lo
address accoss to broadband under other
somrres of artherity, For example. we
have estublished secessibility
protections imdar other atotutory granta
Uil govern e ACE, BOF, il ERR
progrars, The ACP supports the
purchase of broadband access services
i posctad davices, siochoas twhlals
und lapteps, and requires thermn to be
accessible, Inthe Emergenecy
Ciorsclivily Tonel Beporel anel Cheder,
L Cormmissicn astalilizhod an
pxpectulion thal connacliad laplops be
accesaiblo to students, school staff, and
Tibwary palrons with disahililies 1o
deldeess Lheir remole learning needs, For
these connected laptopa. school districts
have purchased arressililile Taalnres
guch as soltware provicing sereers
magnitication, screon reading
Tunctionalilies, caplioning seevices, and
touchscroens for students with
sign’Freant fine rnter skills diffirnltics.
Ag we move forward, we will continue
o uan all the toola ot our disposal to
e e disilal acessilailile divide.
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Cirvearaed Serviceas

103, For purposes of those rules, we
apply the same delinition af “hroadband
intoroet access service' that appears in
11 (h) of the Commissioms tiles. That
dalinition atates: The term “hroad hand
intornet access sorvice' means o mass-
kel relindl seevice: Ty wies e rcdio
that I__:-r'l_n-ides the :_'apahi]il}-‘ Ly Lransemil
data to and receive data feom all or
subslantially all inleral socdpoints,
including any cupabilities that yre
incidental to and cnable the aperation of
Ll connnunnicaliens service, bl
cxcluding dial-up inlernel aoeess
servTow, This lern also encoinpasses any
gervice that the Gommission finds to be
providing a functional aquivalant of the
sary e described in lbhe previows
sentence or that is nsed to evade the
protect rms el foeth in this parl.” We
use the terms “broacband,' * covered
services,” and “'breadbane internet
accass sarvice™ interchangaally,

104, In the WNPRAL, we suLth
cornment mi the scope of services that
should Le coverad by aur roles, We also
spocifically sought comment on whethor
Ui nliewe v feorvnaesd delinilion nl
“brogdbund internet sceess service™
fully captures the scopo of technologies
relewant Lo digital diseriminatinon of
gecess, In detennining the scope of our
clalinilion of digilal discrimination ol
aecess, we Hind that the term
“Treadband internet aceess service™ In
Lhal deliniticnn brag The gsame medning
given the term in §8.1(b), and
pncompasaes the range of savices thal

iy wive rise o dizlilal discrimination of

acecnsa, o the proposed detinition of
“digital discrimination of arcess.™ the
Commission seught comment on
whether “ooverad sorvices™ shonld he
limmited Lo Broadband ielarnel access
sorvice, No commenter opposed using
thia definition of "hroadband intermet
wiess sarvice,” We lind that the
straightforward and well-cetablished
dealinilinn beesl Gelineales The soope of
voversd services under Lhe rules we
acopt today.

105, Moracwer, The record rellecls
shecimg suppward for acdepliog § 8,100
dalinition, As Local Governrments naoles,
including all types of broadband
providers s consislonl with the
Restoring Interne! Fresdom Order, 80 TR
19737, whiah found that the term
“Tirnadbarned inlermel aceess seevirs”
includes “services provided over any
technology platform, incloding but net
linnited Lo wire, lerresieial wireless
(inzluding fixed and mobile wireless
serioes nsing Hemsed o anlicersed
spectoum ), and satellite.” Providers can
nar varicms torms of teelnology to
provision becad band Iooconsomeaes,

inclurding digital suhseriber line (1251.),
I_Zi;l]:_l‘.H II'II_H]H[II: n}JHI': rl’“-!i] i;II'H] IIII_I]J”H
wirelesy, und watallite. Ry incorporsting
the established meaning of “broadband
internet acress service' in the drﬁniﬁnn
of “digital discrimination of access,” we
ensure that our rules sccurataly reflect
tha seope of services that may give rize
tor inatances of digital dizcrimization of
arress and thue il the Congressinmal
direction in section GOG0E to facilitate
equal access to broadband i ternet
access sorvice and provvont digital
diacrimination of accass

Coverread Elrnwenls of Servicn

106. The rules we adopt today apply
torany lack ef comparability in service
guality, as incicated oy 1he matrics
gpecifically dsted in the statutory
definition ot “equal access’™ as well as
any 'other quality of service metrics in
A civen araa,” anrl loany lack nf
comparability in terms and conditions
of sorvice, including but not limited to
prive. Woe fing this soopo of coverage to
bie consislent willy saclion BOBDE S
slalulory Lesl aid necessary o elleciudle
its purpose,

107, In hroadly applyving our rules o
all malesant seevice qualily melrics ad
all lerms and coucilion: ol service, we
ncte that Congress directed the
Lmmmission to facilitate cqual ancess to
tha entirety of broadband internet
gorvice, not to certain elements of such
aorvine, Congress defined “equal
access’” (o arclion GO30G6's slalsmeanl of
podicy o mean al consemers have
“the aqual opportunity to subseribe’ to
broadband internet ancess scrvion fmTh

“comparable specds, copacities. lateney,
and nther qualily ol servica malvies in
g given area, for comparable terms and
conditicns|. " As many commmenters
capalain, the tnclusiom u.' ol quality
al sarvice malrics™ and "comparalbla
Lerrus dued uuntliliuu:i" i Ll delivilion
of “equal access” reflects Coneressional
intemit and antharization that the
Commiss’ony digite] ¢isceimination of
access malos cover any aspock of
bBieasd T inderne! aceess seeeice il
i1nL;re.L'|re.3, irmpairs or duniey ”re.r_lual
acmeas’™ to that aarvine.

108, The aspects ol service thal could
affoet a consumers” ability to receive
sned clToclively uliliee o]
inlernel aeeess service inclode, bul are
not limited to, deplovmemnt, technical
s aned eondilions ol sarvies, sorh s
policies and praclices repurding speeds,
capacitiaa. latoney, data caps; notwaork
infrastructure deploymeant, nelwork
redability, network uperades, notwork
TAINEETAN R, CRSTIMeT-Rremises
equiprent, and installation; as well as
nen-technical terms and conditions of
servive, sl as policies aocd pranclioes

rrgarding contractnal terms gaenerallw,
manclatory arliteaton claoses, pricing,
dapnsits, discounts, customer servioe,
lunguage options, credit checks,
marketing or advertising, centract
reneaal, upgradeas, acconnt termination,
brunislarg Lo another covared Hnlil:r': aml
gervioe suspension. Morecver, in order
to tully cffectuate the zoals of section
GRAAR, we fird that mor rules mnsr povar
bath actinns and omissions, whethear
recurring or a single instance,
concerning thess aspocts of sorvice, that
dafeat comparability of service quality,
termns. and conditions,

109, We find that adopting a broad
dafinitiom of covered elaments of sorvice
i hoth consiglant will the Teoguage of
section BUS0G and necessary to fullill its
purpose First. by including the catch-
all Inhmngr “and nther r|m]1r], nf
HEDY L |r1|-_|l| (L. 1 IJI a HI".-HT'I ol 'k,

Congress wxprassly suthorized the
Commission to supplement the listed
clements of service to include all
messurable qualitv-of-service alaments
that could affect consumers” abilite to
receve and effectively utilize
broadband internet accnss service. As
the recorr] reflects thar policias and
practices ralating to un array of
technics. and non-technical aspects of
service can afoct o consumer’s akility to
access hroadband. a definition with a
narrower scope could lead to the
Commisaion’s rales tailing to cover
aomie aspects of sprvice that result in
digilal discrimination ol wecoss,
Consgequeantly, we agres with Tawyers
Committes for Civil Rights Uncler Lawe
that adnptmn a flexible approach is
nacassary 1o capture the long tail of
intangihle variubles that are difficult to
list pxhaustively anc are subject to
change.” Seeond. eur definition
provides us with the advantage of
flexibility, which will “future proof”
our rules as tecknologies, policies, and
practices change over time, For these
reasans, we rejact the argument that by
inecluding curlain gualily of sarvice
metrics in GOS06(|(2], Congress
foreelneed consideration of other
mensurible cloments nf sorvice quality
in evaluating whether equal aceess has
heen achieved,

T W reject argnments that wa
should Timil the scopes ol coverad
elements of service to depleymment
practices or technical terms of service.
or that we exclude cortain terms, such
as pricing. We are parsnaded hat
Congress intended for the Commission's
rules implementing section GO30603] to
covar mors than deployment practices.
A noted ahove, Congress directed the
Commisgion in section $0506(L) to
adapt rales to tacilitate cqual acress to
LrrcssncdTnsnnal inlerml aniss servio,
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inchuding "“preaventing digital
discrimination vl aceess" and
identifying nocessary stops for the
alimination of such discrimination, By
contrast, in section B0306(c), Congress
directed the Commmission ared the
.-'"n||,()l'|!1|’-‘|‘.. Cieneesl Lo enaure That Tadersl
policies prohibit “deployment
discriminalion’ Tascd an [T Incon:
]l’:"".-'H' LIrH]I Hread, I,‘ll&" I_1rf;!-:]|_1n||r|;—ur1|, TALE OIr
cthnicity of an aren, or othor tacors the
Cornmissinn dalarmines 1o ba ralevan|
brased un the record i this proceeding,
Had CGongress wished to lincit the scope
o gection GOS0GR) to “deployroent
discrimination,™ itwould have done sn
erplicilly. The vae ol hao dillerenl
terms (“digital ciscrimination of aceess'
and " deplayoment diserimination”] in
deljuoenl subeeclions ol 8 ore-paee
section of the statute clearly indicates
that Comgress intendad the teo tarms to
Lave dillerenl mweanings, Furlher,
Congress was woll awarn that factors
cther than initial deployment of the
naeessary network infrastrocture, such
as network npgrades amd maintenanoe
ular whisolule minimum, alfac) the
ability of consumers to effectively
wlilize: Trrosndbaned inleenel acess
servoe, Criven Thal the delinilion of
"ﬂ[[uul aocess T expressly im'lud[ 3
“ruallly of servica malrics™ hal ara
delermined by such nebwork apgrades
sl mainleuaray, wo cannol acoepl thal
Congress intended to limit section
AOA0G[I)E reach o beoac band
deplivinenl. Such wn inlerprslalion
wirld deleat the purpose of the statute.
111, Finally, regarding the inclusion
of pricing within the scope of our rales,
verr [Tnnl thal the stalulory langudags
cncompasses discriminatory pricing, We
erphasize that the roles we adopt tday
i not set rates for breadband internet
accnsa aoryicn and ave not an attempt to
inslilube rabe regulalicn. Doce again,
section B050G(H] directs us to “adopt
final rales to facilitate egual access to
brrazcd e nad fnlsrnal secnes servics,™ and
“eqgual nceess’ 1s defined in section
GOS0GEa)[2) as the eoual oppoeiunily Toe
suhscribe loan ollered service hal
provides compaenlile qual il ol seevic
“lor comperrable jermy ond conditione,™
(rmphasis added). We are inpersuaded
by the argumen s of comooenlors thal
pricing is nol included (or includable)
in the terms and conditions that mouast be
“roeparable’ nnder the slalolores
definition of equal secess, Indeed,
pricing is often the most important temm
Lhal conswimers consider when
purchasing goeds and scrvices across
the Mation’™s eoomnmy. We fing this is
mir less true with respect to broadbancd
intornet aceess sorvice. Comscouently,
wiz o ool Telieve il was necessary fur

Compress to specifical lv refrreine
pricing o the delinilion ol faqual
access” bocause the most natural
reading of "tarmis and conditions™
includes pricing. Moracwver, it would be
ndd tor Congress to direct the
Clornmmiss on boconsi .]I.r |(.I.]"I'II I(IH] £|r1|]
economic teasibility and have our roles
ned el low oy comsideration of
dilfarenlial pricing when analyeing =
digital discrimination of aecess claim,
Thea Conmmissicn need nol prescribe
prives [or broachaond iolernel nooess
service, as some commenters have
o H!-_:,:_-ﬁnsl,, in order Lo delermine

whether prices are "comparable’ within

e meanng al e equal acesss
delinilion, The record rellecls supporl
for the Gemmission ensuring pricing
consislency as balwean Jdillarenl groups
of consimers, We also find that the
Cormiss mi is well sitnates] to analyze
cornperabilily ln pricing, as we el
already do goin athor contests, For
cocarnple, we analyae the “lownst
corresponding price” in the universal
sorvinne context nnd conduet the Urban
Rute: Survey, botl ol which rooquine
comparing the prices that covered
cantitics charge Aifferent growps of
costomers lor brond bl Wea Gl 1hal
the “terms and conditions™ covered by
the “aqual arcess™ definition in section
EOG0E () oncludes priciog leros aod
conelilions, and 1Tal |]|§'|l.|]
clizerirtinalion ol aeeess™ Therelor
inzludes discrimination with regard to
such pricing.

1120 We also rejacl Yeariam™s
arpuiment thal our rules canncl apply o
pelicics md practices that occur after a
customer subscribes o broadbarud
internet access service, Verizen argues
that thre definition of “roual ancoss™
limits the scope of vur rules to pelicies
and practices ateeting enly the
“oppuetanily Lo selee e o
broadband sarvice fn the [Trsd fnstance,
In other words, Yeorizon argues that our
I'I.I]HH 1AM l::lllll_'!.' rI'iE |]I:'H}'H i I] THET ||.|]
practices concerning the consumer’s
ability to sign up for serviee (e,
comibrar! Trwemlinn], el caoamol adihress
vl e e secedce is actually reodored
il H(|1IH] lerms [Le, conlrel
performance), We disagres with this
inlerrpretalion. We nckoowledoe al the
delinition ol “equal decess™ in seclion
GO306[a) refers to the “equal
apporloni by lo sahseribe 1o noniTervad
gervice . . . Dol we Hod e word
“subscribe’ in this contoxt means more
Whan simply signing up lar sarvice, T1
refors, instead, to the ability to receive
aned cffertively urilize the sorvice soas
ter vl leve Tull PHrI,ii_:i[JHI,ir,un in the angial,
caducational. political imd ceonomie lite
ul e Nealicen. Tl Statercent af Palicy

in sectinm GOROG[A) savs that
“unlscribers shoulid b[,'r.l{:'."r'f [ i;,'tJ_I,I.H]
access to broadband intornet aceoss
servire’” and that “'the Comimizsion
should take staps lo ansura that all
pooplo of the United States banefit
Trm™ saeh t:c|||=|] acrss, There is Tinde
or 110 benelit 1o oe derived simply from
having the apportunity to sign up for
brresaclbanad servicn 1T The rovared anlily
can reely enpaee in diverioinalory
policies and practices with regard to the
crapoing rovieion ol Ul service,
Rather, the potential social, educaticnal,
porlitics sl econcanic benelils Do
from having the opportunity to receive
the seevice and alfaciivaly wiliza it Wea
lind thal inlecpreling seclion GO306 in
the crampad mannor nrged by Verizon
is Mal’y inconsistent with Congrass’s
goal of expanding access to broadband
intornct onoess sorvico. We theretore
rjel 1l '|||I|;||'l,:-|'|;1l';|l,i|,|||.

flevinine Coeneenssion’s fndormed
Consumer Complaint P'raocess

- We HL]UIH Ihe I_mrr_rlmsa]s in the
MNEHRAM to tevise our informal consunmer
L:(I[IL|I.HEI!I| preoaciess Lo (1] add a
dedivaled pathway [or digital
dizcrimination of access complaints; [2)
[ I:I" ril 'l.-'I'I] unlar 'l.- I]HII'II I'\-P'I H]]]'I L]
information from filers who subirit
digital discrimination of ancess
comp gints; und (3] establish o clear
pathasy o arganizations tn submit
climital discrimingtion ol aocess
comp_aints, Subsection G0306(e)
rrepiiras that the Connmissinn “raviaa its
public coriplainl provess Lo accepl
comp.aints from conswners or cther
members of the pulilic that relate to
digital discrimination.” Currently.
consmnets usc the Conimission’s
Croraurmar (_'.mnlﬂniul Center Lo (e
intommal complaints, The Commission’s
in r'::IITII:'L] TANTE=IEZIE LU |.|.|.i1il 1} [IrtEE.
wclrninislerad h-.,- the Consumer anil
Governmental Afoairs Bureau, is a long-
H|HI'II]IIIH. rI'HH HJIL H”“I.IH[I' LS rlill'
consurners Lo raise iwsues wilh their
service providers and bring problems to
Lhe allentinm ol e Commission, e
FOCs informal conswner conlain
provess [acililales 8 corversalion
bestween the consumer and their
provider to address the consumer's
igsues, The consumer complaint process
does not invalve arbitration, mediation,
rit Trvestigatinm. The collertive data
rece ved lrom inforinal conse ey
comp.aints help the Conunission
manitor whal consimmars ara
exporiencing and intorm cur policy and
cnforcrment work. In adopting onr
|]I'EI£:-I'l\.'-iI:"=(] I']"IH ILH(IH Iry niur ill rﬂrr]l.-l]
consumer complaint process, we
inplement subsection GOS0
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T4 We apeae wilth the majorilty of
vonunanlers who ssserl thal conswnears
should have an eagily aceessible
compaint process. Such a proaess will
nat enly benalit consmmers in Gling
cormp ainls relalad Lo dizilal
dizcriminaticn of access but will also
assist the Gmnmission in monitoring
whal consuners are oxpericnoing,
ilanlilying teends, and inloming
potential policy determinstions or
coforcemoent. We note that the
Ciomamigaion™s Comsnmer Uonplaint
Cianlar is rasponsiva on molile daviceas
and that the FCC's call center is smtfed
by hioth English and Spanish speaking
ageants who can file complaints on
behalf of consumers, Individuals whe
use videophones and are fluent in
American Sign Language [ASL) mav call
tha Commission's AL Consomer
Suppoer! lina lor sssislance in ASL wilh
filing informal complaints or obtaining
consumer information. Consistent with
o r currnonl pl'ﬂl‘ilﬁﬁﬁ i'I]'I'.’:. |’il|'l‘]lf':nl’]ll I'I}I;_,
consurners may also [le complainls via
the Consumer Inguiries snd Complaint
Coenter, ns woell as by fax and postal
mail.

M5 We thos disapres wilh
cornmenters who argoe that our
proposcd intformal complaint process
changes wonld impose nmdae hurdons
vt cervarad Boliliss. Oure proprsed
changes do not alter the existing
infarmal complaint process. Rather, our
proposed changas make i1 easiar foe
vansumers to fils informal complaints
related to digital discrimination of
access. a3 niandated by Congress, and
allerw the Commission o Tetlar analvae
such complainl dala, Trucesd,
Commisgsion experience with the
dedicated pathwiy for ACE complaints
has demanstrated the wiility of such a
dedicated pallnvay,

116, We also disagree with the
International Centor for Low &
Leomonmics, which argues (Tal the
Crrmissinn should implement a lepal
“standing"” requirement for filing
intormal complaints, The Comriszsion’s
infarmal comsmmer complaint procnss s
dasigned spacifically 1o provils
consumers with o simple and efficicnt
wity raise concerns and e complaints
wilh the Commission will ol
cornp ivated lagal procecures, Hling
feres, or other burdensome requircments,
The Commission dors not currently
impase any slanding requiremeants for
liling indorral consunmer complaiole,
Adopting a standing requiremernt
specifically for digital diserimination of
nress isaucs wilh e Commission
weonld, inelecl, Uiwarl & consamer’s
ghility to do se, Such an outoome would
b pomtenry to the rxpreess language of
sec ] Ton FOS Db

Dedieoted Pothuoy for Dieilol
Diseriminalion of Access Complainty

117. We adept our proposal to add a
dedicatend pathwany for digital
dizcririination of access complaints,
Thia cladicated pathweay will prowide
dizilal discrimninglion informaliongl
content in e Consiumear Complaint
Cenler Lo educute consumers aboul
digital discriminalion and 1o proside
clear instroctions te consumers on how
o vty [l digita ] diseciminetion
complaint, Consumers will be able to
subuuil e digital discriminalions ol
access complaints through the
Consuener [nguicies snd Complaint
Coenter. Thery will we reguived to cloose
an issie Hhal hesl descritmes Their
complaint and inelude a nareative with
partinant dalails, 1wse complaints will
bie revievwed aud provessed, I the
consumar sulnnits a cemplaint alleging
diaital discrimination of acrass By a
covered entity, the complaint will be
forwarded o the appropriate covered
enlily for Dnvesliza oo amd (e
Commission may sct a due date for the
cownrnd entity to pravida o written
TR OTEE L the informul L:n;;rrlp]uirli KH
the Commission, with a copy to the
cornpliinanl, Complaint informalion
will be resiewed inln_-,trna”;.,' tor inform
policy and shared internally, when
appropriate, for potential enforcement,
In additien, we mote that the
Cornmiss on’s ssleblished
administrative processes and
prowedures afford the Enforcement
Huredn qcewsss [ H”. LLITSIrer
complaint data that is submitted
through the Consumare Ingquirias and
Coruplanl Cenler, The recond in Ui
proceeding reflzcts widespread support
fon ectabl’shing such a pathway, ¥Wa
agree with conumenters that adding a
dedicated pathway will increase batl
e accessibilily and efficiency of e
complaint precess, We direct the
Consimer and Onvernmental Affairs
Buresu Lo implemeant this dedicaled
pathway and, in coordination with the
Wireline Compealilian e, lo
monilor complulols submitted hrowgh
thia pathway to assiat in the farmnlation
of future policy and consumer
cduration initiatives.

L1, We also agree will those
comnrmaentars who stresa the necd to
rolucale rorsurars an e issos ol
digilal discriminulion ol access and Lhe
complaint process asaociatod with such
complainls, We direcl the Consurrer
and Covornmental Adfadrs Bureau, in
conrditatinm with the Wireline
Competition Bureau, to develop
materials to cdunate consnmors on
digilal discrisninaliun of auass ol un

henws to file comiplairts wia the dedicated
lml] 1wy,

114, Newd fur Dedicated Pothwoy, We
find that our informal consumer
complaints proceas provides the best
poporlunily Tor cunsumers W infoen e
Commiszion o digital discrimination of
access issues, The informal complaint
process requires no complicated legal
praceduras. has no filivg charge, and
cloes not reguire the complaining party
ko appear betore the Commission,
making it an easy and efficiont method
for comsnmers o wring issues to the
Cornrission’s attention, The
Commission reviews informal consumer
comn aints aned, when applicahlea, will
idanlily randy und share informralion
intgroally in furtherance of our
enforcement and consumer protection
rtforta. As the Cmmmissiom rakes
sariuusly s eoloroement olaligalions,
we direct the Enforeement Bureau, in
coordination with the Censumer
Covernmental AfSaivs Hurean and the
Wirel na Competition Buraas, 1o
expeditiously Tnvestigate potantisl
vinlations und enforce oar rules using
the Cormmissicn's traditional
enforcemeant mechaniama.

Velunfary Leimegraphi: information
Cellection

120 We adopt our proposal to collect
volunkary demographic infcrmation
from filers who submit digital
discrimination of access complaints. We
nate that the stabute recquires the
Coramdssion o “peevant[ | digilal
discrimination of access baged en
income level ruce, ethnicity, color,
relision, or Mational origin[.]7 ¥We find
thal enllacting minimal, vilonlary
demographic information from
individuals fling complaints may
calide: us te identify and undestand
somme wndedying pallarns of digilal
cliscriminalion of access thal mizhil nol
otherwise be apparent from the
substance of the complaines, thus
incrcising e ulility of the informinl
comd ainl process ds L relales bolly Lo
policy development and enforcement.
We agroe that this collection should be
volunlary o Lha parl ol tha comgslainant
and direct the Consumer and
Governmentil Afiirs Burean to make
clesos el 1his infovmnlion is nol
required in order lo submil & digial
dizerimination of access complaint, that
e precision of such information will
nol allect the submission or processing
of the complaint. why this information
is being collecled, how i will e ased,
and how it will be mmaintained by the
Cronmission. Yo nnte that the
Commissions use and disclosurs of
such intormation will ke subject to the
applicalile System ol Records Nolioo
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[SOMMN] soaening onr informal

cor aiols systenn, wlich
Commiszion will modify, it necessary,
ks on this Hepart and Order.

121 We disagrasa with ¥WISEA 1hat
providiong demoeraplic nlurnalion
should be mandatory, We are concerned
that requiring this information may
deter comsumers feom Tiling complaints.
Decause Lha purposa of owr changss is
ko encourdge conswmers to file informeal
cornpoaints when they belicve our rules
may b been vinlated, we fiod thac e
pertendial deterrarnos slTect Trom
requiring such information outweighs
any potential benefit from making the
provision o” sech information
murndatory,

Pathwoy for Croanizations To Sulunir
Digited Diecrimination of Accesy
Gomplaints

TA2, We ddopl vur proposal Lo
establizh a clear pathway tor
organizatioms to submit digital
disgcrimination of acenss complainls Wa
aprer w il commenbers al wllowing
cormunily paciers sod Wird-parcky
organizations to file informal
cornpaints on hehalf of consumers
Cinedividuals o g ps of individuals)
will enuble Lhe Commission Lo beller
identify substantive complaints ancl
rollnharate with statn, local and U'rikal
povernments when addressing such
cormpaints, We also agroo with
commentors snch ns the National
Laagoe of Cilies (hal allowing thied
parlies Lo e un bebiall o] consumners
will improve access to our informal
comnpaint process for those with
Terngzunanges baeries, Timilad Qigitad skills,
andfor limited sccess to devices or
ronnechivity. hoproving aocess o our
infarrnal conmplainl progcees serves holtl
s anl important safesouard for
marginalized communities and as a
waedns ol wosuring Wesl awr ceinpldinl
data is complete ard acourate.

T2 W diangres with commmentara
who sugpest that thirg party filers
should he subject to more burdensomas
procanloral orevinlenliary shonlanls, Woe
find that the enefits of promoting and
enhaning access to our informal
cormnp aint process far oubweigh the
limited rigks amtlined by the
carmmsnlars, We agree with Public
Enowledse that one of our primary
poatls is o ludthee coabde macginalized
cormmuniliss o be represanted through
the complaint process' and that “to
l]ll'll'n‘-' III.I II(]t:.“[I:IINI]. ]:I:'JI'I'iIZ"["‘i- 'r'l-'“ll](i
wndermine Lhis voal,™

124, Maikdng Available Anomanized
Cinnipaleing Datoa, We adopt our propacal
ko miks anonymizec or otherwise de-
idenmtificed complaint data availnhle tn
Wher prubalice W divect e Conswmiee ol

Gnvernmental Afairs Borean, in
coordinglion with e Wireline
Competition Burcau, the Oftice of
Teonamics and Analytics, and the
Offics of Goneral Counsal, to
perindically make publichy availahle
nnotyiniwe] or ttherwise de-identified
digital diserimination of access
connplaint data, The second o this
|:IITH'HI-!'I:|-IIIH anH(!lH 'LJ'I.'-I(.IHHFIIT'HHH HIJEJ"II:II"
fur this proposal, We agree with
cownanlars Thal such data wanldd ha
useul Lo Lhire parties 1o condocling
rescarch, advocasy, and reporting, and
wee Tined that these dats can be relensend
without compromising the privacy of
i viddual connplainanis We Tind
public release of anonvinized or
othorwise de fdentificd data would also
promcle ansparency did smpowsr
third parties tz assist the Commission in
idemtitying teencs in digital
dizericiivalion ol access,

Enfoeeineni

1ah. W Fingd thal effective
implementation of section GUS0G
reequires nac of the Commission’s
ealiliomu] enreemenl mechanisins o
Tultill Congrass’s mandate that the
Cotmnission prevent and identify
lscassdry sleps o eliningle disilal
dizcrirination of access. This inclades
th= full gamut of the Conunission’s
cntorcemsnt toolkit, which ranges from
Telters ol irauiry 1o remadial aedees Lo
lorlailure procesdinps, Allesed or
othorwise apparent instances of digital
dizcriminalion of access will ha
investizated on & seli-initiatec basis.
Ihia approach, which affords the
Cormmiss on necassary ﬂﬁxihi]il}' foar
tuckling Congross's directivos, will
invalva data gathering wia complaints
umnel H”egaﬁuns mae thl'r_ul_lgh the
Commisszion’s informal complaint
prrowenss T state, Tocn], amd Uikl
officia s, and via other sources,

126. As explained ahowve, a policy or
praclice will violale aur prolibilion oo
digital discrimination of access if it
discriminates, either by intent or in
elTacl, Dased cnoore ol seclion GOROG S
Tisilew] clirnclerislivs. In examining
poalivies and praclices, the Comrnizsion
will look to whether the palicy or
proclice: inquesticn dilTeeentinly allec s
decess Lo broadbund inlernel access
sorvine or is intended to de so. I yes,
han e Commicsion will Tnak o
whelher less diseriminatory oplions
wore available, Thus, the mles we adopt
loday invo ve a bwolold assessimenl:
first, whether a policy or practice is
diarriminatary: and if o, whether ther
were rensondhly available and
achicvable altematives [fe, alternatives
Meal worre lechmicalle o] veomonical e

teasible] that would have beon sz
cliseriminalory.
Loaal Avthority

127, In the NPRM, we sought
cominent on how the Commission
shrni el ent e ANy ench riles wa r'|'|i'l'\§]'|l
elopl, ivcludins v wse of pur vxis ins
“entorcement toolkit of letters of
inguiry. notice of apparent lability, ond
Foefaituva medara.™ We Turther sougli
cormenl on any limilations theraon,
hizhlighting s dispute among
commenters about the legal authority
1 r1|_191'l3'ir15 Lhe wse ol thesa anlorcament
mechanizms, We conelude that these
garne tools may be used to enforce the
rules we adopt today pursuant to
saction BOSUE. Tmplemant ng tha
gtatute’s directives necessitates use of
these tools and processes, which will
facilitate Cengresa’s and the
Crmmissinn®s gnal af Facilitating acual
ecess by preveanting digital
diztriminaticn of access and identifving
means to eliminate such discrimination,

120, We find that subsaction (1]
dud (e wodar seclion GO30G provide e
Commission express authority to
cmforce its mandates using the
Commisainn™s normal suite of
polorcerment mechanisms, Seclion
GO506 directs the Commission to adopt
final rules to * provent| | digital
cliscrimination of access,” and Lo
“dentify[ ] necessary steps™ for
eliminating such discriminaticn. Lse of
the words "peevent™ and "eliminate’ is
unusual in the contaxt of a federal anti-
dizerimination statute, Congress ueually
adopts o statutory prohikition on the
types of discrimination it seeks o
addraas, then tasks tha ralavant
acdministrative agency with
implementing the probikition througk
apency Tiles, As discussed in prioe
sactiona ol this Oredar, the words
“orevanl” and “eliminala’ conslilule
strong medicine and represent a broad
mandate for the Commission to take the
noGeasn ey meadunes 1o flly eadicals
eligilal discriminalion ol access,
Moreover, s prohibition without
coforcemment cannot reasonably oc
papeulod Lo allecl comluct in
meaningtul way, Indeed, various
commenters have identified the use of
caisling Comemission coliecomenl
Ui nisms g8 necessary lools lor
cnsuring eompliance with cur mles,
Oithers conlend hal withool e vsa nl
such louls, seclivn 60506 could nol
function as Congreas intonded.
Sicnilady, there would be Little poinl For
Congress to direct the Commission to
accopt complaints of digital
discriminaticn of access if we lacked
any of our traditiomal poswers to act on
Uieone Thie: existing “public complains
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processT serves The apgancy’s seraral
aullwrity 1 eulorce the
Communications Act, so we interpret
tho mandate in suhaeetion (0] to reflect
Cionpress’s intent hal the agany
polorce dizilal discriminalion
compaints under the Act's seneral
cnforcoment provisions.

TEQ Hovwrwar, somea comman oes
arpue thal e Comrission lacks
guthority, both under the
Communications Act and section 60506,
tor e foree any rules prohibiting digial
disgcrimination of aceess, Thay argus
that beconse Gongress did not expresaly
incorporate section 60506 into the
Crormuniical 'ons Act, any ramediss or
enforcement mechanisms found in the
Communicat:ons et are uravailakle.
and section BOS0E docs net anthorize
the usa af aucl enforcameant tnals.
ATET, [ur example, argues Lhal
Congress's decision to “keap |2 lection
A0506 out of the Communications Act
and Lo avoid cross-rafavancas Belween il
and Title ¥ rellecls Conpress's desive 1o
maks enforcement by traditicnal
mechanismas unovailablo C211A
similariy obsorves that unlike nther
provisinnes of The Inlmashioe e A,
sucl as section G002, Congress did not
cxplicitly cnable the Commission to
“impnse forfeiturs penaltics under
[alaction 503 of tha Communicalions
Act” in section 60506, rendering those
tools nnusablo

140, We disagrea wilh those asserling
that section G0306 does not autkorize
the use of the Gommission’s existing
enforcement mcchaniama, Gengress’s
dacisinm nol o incorporala saclinn
GO50G inky the Comupnicdlions Acl
does not supoest that it contenyplated
oy voluntary complionen with les
dasigned Lo ravent ™ digilal
discriminalion ol access, Allhovalh some
cornmenters argue that Congross
implicitly or indircetly incorporatod
seclion BOSDE inln the Gommumicalions
Act, we need val raly nncsoeh
arouments to justity our approsch,
Rathecr, we apree with conmmenters
assnTting that section 60506, standing
alorns, Aulhorizes The Comomission Lo
adopt or amend enfornement rulos
deeraed necossary te facilitate aqual
accass and pravent Cigilal
discrimination of access, including the
use of the Conumission's existing
IHIr(JI'I.I}III(:II' IIHH.]IiIIIi.‘irII.‘i.

T A lisessad shive, seelinn
G0506 authorizes the Commission to
incorporata hoth disparate treatmen
i clisparale inpacl stancdards o il
dafinition of digital discrimination of
accass and, consequently, to adopt rules
prohibiting coversd entitiss from
rmgaging in such practices. Comtrary to
rpunenls thal seclion BRI0E lasks

Commiss r with facilitating] erual
auoess” e oway ol Tunding providers'
deplovment etforts, the statute expressly
connrands the Commission to prevent
digital discrimination of access, ‘Uhat s
Congress lasked (e Conunission with
adopting rules that woule curb digizal
dizcririination of access beforn its

o e, Bven had Congenss taskand
tha Crmmission anly wilh
implementing & statutory prohibition on
digital discrimination of access {a
mandate that woule be Iess broad than
tha nne we weare given], the Comntissian
could not de so merely through
suggrstion. We ace aware of no instance
in which a fedaral anti-discrimination
lawe is without any enforcameant
mechanizm whatsoever, Tndustry fuils to
cxplain hoy Caffivmative-based
approachas” like fonding
opporlunilies. wanld EFFEEITb‘ﬂ]_‘,—'
implement cur mundate to “prevent”
digital discrimination of acoess, Mo
cormentar sugeests that the solution to
diailal discriminalion of acoass, ac wa
have dedned i, requires directing moere
furnds to the entity reaponsikle for sueh
conduct, Indeed, others call sucl o
resnll absued. Becausa pravanling
dliailal discriminmlion of duoess regquirgs
gome kind of “stck” in addition to
“rarrors,” it would remder much of
soclion ROSD6 & " rullity’™ were the
Commiss:on to interpret the statute to
proclode enforcoment of our rules
implementing santion GOS0A.

132, We find that section 050G
provvides the Commission authority to
ciact such rules as are wocessary to
flfill s statutory ehligatiorse—
including, e exampla, amendmenl or
readoption of our existing entorcement
rules in the specific context of digital
dizcriminalion of accoss. Bealicn
BUS0E(L) dracls the Commissicn lo
“aeloet final rales to facilitate egual
aceas to brondband internet servioe
- ccnchadding oL preventing Jdigital
diseriminalion of ancass | 2 A as
wer gz plain above, ow enlureenenl lools
are indispensable in fulfilling this
mandate. Sootion ROS06 thereforn
anlhoriaes the Commission o adopl.
readopt, or amend enforcement-relatec
rules as necessary to accmnplish this
Task.

133. Tinally, we finc that section 4(i]
of the Communications Act provides the
Commnission ancillary authority to carry
aul its statutorily mandatad dalias
wnder seclion GOS0G, ncluding
cotorcemant of o prohibition on digital
dizcrimination of aoonss. Sootion <01)
proveides that "[the Cemmission may
perlorm any and all acls, maka sucl
riles and regulations, and izsue such
ovdera. . . ns may be neaessaty in the
L ulion of ils foncliors,"” Bilaclive

enforrement rules are reasonalily
HII(_;i”.-_lI'I'..' W Lha Conenission's HldlLllI_II'”I'..'
munclated res ponzibility to combat
dizgtriminaticn in providing access to
breadband service. Argmments to tha
conleacy lighlight thal seclion SO306G
cdloes not fall within the seope of the
Communications Act and that its
moanclate lacks o limiting principle. Bat
as Treh esedom arknnaladpes, saclion
4[i) enables the Commission to carry out
duties conterred by Conpress outside
thost outlined in the Communications
Acl. And as explained above, conlrary
to claims that use of ity ancillary
anthority in this instance would release
tha Cormmicsion " from its
congressional ether ™ ar would “exceed
the bounds of its statutorily] | delineated
anthority.” the Commissicn's
eatablishing and enforcent of today's
|,‘||'c_|h ibiticn ](lgiua]'}' axlands lom and
gatisfies Congress's mandate of
prosventing digital discrimination of
e,

134 We nole hal the enlorcament
measures and fdnal rules that we adopt
today do not reprosent all that the
Ciemmissinn can—and must—do to
vammbal digilal disceiminalion nl aceass.
Az noted above, section G0306GE] directs
the Cormmissico to adopt “tinal rules™
toe (1) provent digital discrimination of
acness andgd (2] idanlily necessary slaps
for the Comimission to take to eliminae
such discrimination. We intorpret
Congress's divactive witl respeact Lo
“wliminating digital discrimination of
access to include steps not tuken in our
implementing rules that noight
ultimately he nacassary Lo ensura that
such discriminalion does nol acour aller
the effective date of our rules, Congress
has tasked us to identify any such
Unecessaey aleps” so they con swiltly b
undarlakan il and when delarminad Lo
bre mecessary, and so Congress can
congider what additional stotutory
anthority, i€ any, might T necessary to
H”(I'l.'\' rtlr [l]]] HE:]]iH\-’HIrIHIIl Hr ”'IH I-J'..ILIH.]
dieess pudl, We believe [he rules we
adept today, coupled with the
affimmative requirements propoacd in
Uhe Purther Sobioe af Propeosed
Hulemoking, OO 23100, released
Moswember 20, 2025, (Farther Nefics],
reprrseml tha measiras nacessary hoth
Lo “prevant” and “alimivala’ dizilal
discrimination of access in the future,
Az such, we find our actions toeday
salialy the Commission™ obligations
wnder seclioen BOS0GH1) and, al
minimum. takes initial steps towards
addrossing our obligntions under section
GOROG[L)Z].

153, We disagras willy ose asserling
that entoreement of our prohibition
rnisca o major-questions-doctrine issun.
A aplained below, tha Commission's
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sal l-initiated investigalionm procass does
pol ralleet @ subslantial vvaraol of the
Commisgion’s enforeement mission. MNor
does taking this stop, modest in
carmparisom o the concarns raised iy
soune corunanlars, risk lundamentally
altering the lancscape of the
telecommnnications industry. As
croployars, covared rotitics shoold be
lamiliar with he slandards and
provesseas tor establishing liability under
Title VII of the Civil Rights Act of 1064,
and many of thoae entitics must alrondy
varpy wilh e nondisceiminalinon
requirements associated with the receipt
of fedleral funds, Morcover, the
Coymmission does nol Tind in sectinn
GOS0G an “elephant] | in o mousshols”
s somme commenters argue, To the
conteary, Congress here explicitly called
o The Comoimission o prevant and
idenlily necessary sleps 1o aliminale
digital diserimination cf aceess, Tt
mandated. using clear lainguoage, that the
Cioramissiom adapl rules nesessary Tov
dloing so, Our adoplion ol a prohibilion
on digital discriminaticn of access is
dircetly responsive to Congreas’s charme.
and cur nse of the Comntission’s

Bl r(:II'IZI-."'”IHI'Il ITIH.}IH n i:‘-ir'IL:‘-i H NEHSSA I'}'
coponenl of those ellors,

136. Ak the same time. we do not
agreer with somo commantors’
sugaeslion hal saclion GOsOEH][2)
represents o broad srant of authority to
the Conmmission to roguire covarod
antitias o undertaka ramedial maasuras
b eradicate the effects of conduct
predating the effective date of our rules.
While section G0506[0)2) anthorizes the
Coormission to “identife™ the steps
nacessary o elimivale the
diserimination identitied in subsection
(hli). it dnes not, in our vicw,
canslilube n clear gront of authority 1o
tnpose relroaclive liabilily on industey
participants. Morsover, we note that
determining when and wheee digital
dizcrimination of aceess occwrred across
Lha counlry in e [pasl, Trenae 1o |'|—1:r|+.-|]_|,'
such discrirmindlion, dnd bow [0 assipn
and allocate the cost of such
rornedintion, wenld eeprersent highly
Lirrie= i eesnurce-inlenaive
nndertakings. We will not presume that
Cierpress inleawdiad Tor the Conmission
to undertake thess highly complex tasks
withomt clear evidemen to that effoct.
Acaorlingly, Tor purpnses of
implementing section GOS06[0), we will
traln our focus on preventicg  and thos
elimingline—udigilal discrimiodglion of
access ocourring atter the effective cate
of our rules.

Amending Commission Hules

137, We amend some of our existing
rmforcement rales todav to emshrine the
provesses Ly which this Cormission

will nndeartake invastizations nf rlaimes
rJrL]igil:d] discritninulion of sucess,
Thesze include changes to Rule 1,80,
which details our forfeiture proceduros,
ao that it will now vafarence the
proveisions of seclion GO306 in addilion
to those of the Communications Act and
other statutes. Bule 1,80, which acts oz
oy implermenting vale for forfeituee
prewerelings, slales hal a Torfailuea
pend by may be agsessed against any
person tound to have violated cither
desiminted provisiona of the
Cormunealinns Al (and rules ralatad
thareto]: Title 18 of the United States
Codog or saectiom GROT of thi Middle
Class Tax Relisfand |ch Craatior Act of
2012, as well as rules, regulations, and
orders promuogated thereander,
Additionally, Hule 0111 will now
reeflect the nforcsment Burean's
direction o invesligate claime of digital
dizerirtination of access and make
recommendations as to potential
vinlationa and penaltics, We adopt these
amendments pursuant Lo the avthorily
expressly granted to the Commission in
anction GOR06RH].
Enforceiment Fraomework

Tab. The Commission will launel:
luveslizalions e complainls s
allegations of digital discrimination of
access on a sclf-initiatec basis and,
weliere Lhe Conunission delarmines a
violation has occurred, pursue romedies
and pemaltios. Investigntions may stom
leo complainds Tiled theough The
inlormmal cormplainl process or
infermation otherwise brought to the
Commission’s attention. As outlined
abwre, the Conmmission will adopt o
dedicatm] pathiveny Tor aceapling Jdigilul
digerirtivalion of access claimes [rem L
public, Additionally. the Comamission
may recnive allegations nof digital
diaeriminalion of aoeass lrom slale,
local or Tribal goverminenls, And ds
propposed in the Further Notice, the
Liommissinn may in the future ahligate
covecril enlibies [y make filings Lo the
Coirnmiss on as pact ol heic alTirmalive
obligalivns o gssist o combuling digilal
dizcrimination of access,” filings that
similarly mizhl serve as 4 basis [or
investigation, Irraspoctive of the origin
of surh complaints and information, the
Coarmmigaion will—al ils digorelion
datarming whelthiee tnvestization by Ths
agency is warranted and whether further
response from the entitios alleged to
Dizve viodaled our rules will e required,
Howveover, we recognize that bread sane
proveiders and other covared entities
may need time to review their policies
aned practices in Hzht of the tiles we
aclopl loday, Accordingly, we will nal

TR T AT

initiate any anforrameant investizalion
sulaly voncerning conduct hal produces
differential impacts under these rules
unti’ at least six months after the
elfective data of the rles,

154, The Conission will conduct ils
investigations o digital discrimination
of acoess complaines and allegations
cansistent with Tede] Taw and ina
mannar cons stenl wilh the processes
and procedures tollewed by other
federal agencies. Toking this approach
crauens alignment with civil rights
]rlllﬂ]H. S, H: HLJHHHH|H(:. IIII:. sLUne
commenters, In investigating complaints
and allegations of digital discrimination
of access, wea adopt the legal standards
for proving diseriminatory trewtment
and disparate impact set out below and
in oy discvssion above of dispavate
impwct and dicparate treatmanl
slandands as ey relale o owr delinilion
of digital diveriminution of access,

140, vestigeting complaings alleging
thet o palicy or peactive i intendad o
ehiftererelfodly D! COnSLners " aoLesy
fo brogdband internet oocess service on
of prodvibited bogis Direct evidenoe of
cliscriminalory intenl is e, For (hal
reason, inlenlional discriminalion is
typically proven by circumstantial
cvidenee. The two legal standards for
rrviewing circumshntial evidence of
ilantional discriminalion are sel aul in
Vill. of Arlingtan Helghts v, Mefro.
Housing dov. Corp., 4208 L, 252, 266
(1477 ) CArington Fleiohis) (providing
the framework for analvzing whether
fucially noutral policics or practices oo
motivated by disceimination] and
Mol danoedl Deomploas Corp, e, isen, 471
LS. 792 (1973) (MoDonned! Devglus)
[providing the fromowerk for allocating
proot for claims of disparate treatmens:
cliscriminalion]. Paderal apannies
bistorically ave wserd lwao chiel lapal
frarmewworks in evaluating whether
cirrumstantial evidemee supports an
infarenaa ol discriminalory inlanl,
dlapisnding o The waturs ol The allaped
discrimination, We will investigate
comp_aints of intenticnal discrimination
under thoae femmeowaorka.

141 When o foedally neoleal policy ar
preretioe is allepedly mativated by
discriminotion: Avlington Heights
standaedd, Tha Arfington IMeighis
frarmework applizs when an otherwize
facially neutral policy or practicos is
allegedly motivated by discrimination.
imler his feameawork, as applisd inhe
context of vecticn 60506, the
Connmissinn, as factfinder, will avaluate
g ovdriely ol Taclors thal conlribuled Lo
the adoption, nse or application of the
challenged policy or practice in order to
determine discriminatory intent, The
nom-cchaustive list of evicentiory
lactors inchodes Tackpeound of e
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rhallanged policy ar practice; senuence
vl evenls leading up lo the clallanged
policy or practice; depurtures from
nommal, procedural soquence (how the
L ]1&||F||1WPL] pnhf OO A Lice aonread
and was dl:u dicled on L‘u} dlecisiommakers);
pattern of actions that impose greater
harm on persons it protected groups
[fe, whether o peactice beass moes
haawily nnominaelly ar lew-inenn s
persons); and awareness of the prester
borm (e, whether the harm to
mimbers in the protectod oronps was
[firaseeabla 1o decisionmakars], Whara i
is determined that the policy or practice
wis intended to disceiminate, the
agency avaloatas whatler the adoption,
wae ar application of the policy or
practice would have coourred absent the

discriminaticn. Importantly, covidenee of

statiatical disparity, alone, generally
will nol salisly this standared, Tn e
context of section 60506, this approach
wirald [kely be most applicable to
camplaints involving reatment of a
larpe prowp ol persons, including bl
oot limited to deployment, uperade, and
large-seale aervine matters allegoo to
liave: hoen motivated Ty prohibiled
discriminalion. Tha Commission will
liwd o wiolalion ol e digital
discriminaticn of access rules where,
npmm close cwalnation of Arfington
fleriphits Tacloes, (1) presons inn
protected group wers denied equal
access to broadband internet access
servioes, [2] the challanged condoc
wold nol bave ovcureed absaul Lha
discriminaticn, und [3) the policy or
pracrice in question is nof justificd by
genuing issues of technical or aconomic
[easililily, as outlined above.

112, When paolivies or proctives ore
intanded ta fmpact persons within the
preesleedeed mrowpy differcently than
seolorty sitpated parscns: MoeDoopnel]
Douglay standard, This framework
applics when a poliey or practioe i
intedead o bread siocilarly sitoated
|JHI'H-ZZIII:‘1' (] I rrHI'I.-'Jl”_\.' -li-HI HIRE | Ir H
prolecled stalus, IU s Depically ulilized
when investigating comploints
involving n amaller, disorete number of
carprainnnls and whems e are
identifiable comparators, (o the context
ol vur rules implementing section
BNROA, thia frameawork may be ntilizad
[or investigaliog complainle as Lo
selogticn for benetits, special deals, or
cven qualification for broadband
BRI

143, The Conuniscion will inveslipale
thrie clements under this eamework:
(1] whother thore 38 difforentinl
Lresalrenl v hll'['ll]:'lf‘l\. silunled ISR ES
This element is shown with evidence
that persons are within a protected
grnp: they worn nligihle for servine:
verre Irealed 0o an adverse manoer; @l

that persons similarls sihoated, Toal ol
in e protecied group, recelved Deller
teeatmont, [2] whether thero is o
Tegitimate, tachnical oF ecomommic
justitication for such differential
tretrnemt: ‘This element wAill he

inwesl i;f::_.;nl,r.;u] h:.-' the Comrmiasion, and
any explanation must be elear and
resvsoninbly specilic, aned Tolly suppor o
showing Thal thers was a ”]q—e&z_ilir1|H1e.
nengdiseriminatory reason for the
dilfaren! traaliment.” And, il &n, (3]
whelher e lechnical or economic
jnstificacion for the differential
tregtmeant is avtually o pretext for
produibited disceimination. Under tis
elemenl, the Commissinn will
investizate whether any reason given for
the challengod action was pretest for
digerivtivalion, Tnder Lhis elemnent, e
Cornmission may weigh whether the
PRASOTR O WA WEER TR AT
weghiesses, uplausibility,
inzcensistoncy or contradictions; and it
actinn taken was contrary o writhen
pelicy or peactice, cr was o post-hoec
fahrication. Az to the second elemeont,
thea Comanission will weiph all veailalile
evidencs bearing on whether the
clallenged policy or preactice is justilicd
by Hi-rulim- ingues of lechnical or
coonomic teasibility, The Commisyion
will find a viclation of tha digital
diduriminalion ol suesss rules where
persons 1 prolecled proup wens
trestedd difterently, ane (1) there is no
legitirnate technical or econoniic
pstification Tor the dilfeesnie in
tresbtment, or (2] the proffered technical
o ecomoric justification is detormined
Lo b prelexl Tur discriminglion,

T4, Irovemiioaiinye g fegiiony ol
policics and practices differenfally
gt consiners’ occess o broadharnd
infernet access service on o prohibited
hagiz We rxprct most investigetions of
pesaille wialalions ol ooe rules To
concern credible allesaticns that
sperific policins or practices have
mpaninzie discriminatory slTecls sl
are not justifiec by senuine issues of
techmical on ccovanmic feasihility, Y
sclopl Thie elamenls ol prool Tor disparale
il as cslablisluad o foclosive
Comumunities in a way thal comporls
with section 60506 and the
Clonmiss s irnveslignloesy [irocosss.
Thus, investipabions concerning
allepations that facially neutral policies
nr prach oss have diseiminalney allacls
will involve: (1] the ideplification of 4
pedicy o peacticn that is cansing a
clisparale impacl co s prohbibiled basis;
(2] assessment of whether the policy or
practice in fquesticn is justified hy
genuine issues of technical or seenemic
feagibility: and (3] a determination of
vl Toer hozre wene reasonabily

achicwable, less discriminatory
r|]I|:|r|r|IiI ps TH e Comenission
dlatarmines that s covered antity’s policy
or practice differentially atte cts cress
to broadband service on a prokibited
bacis and that a less discrininatory
alternative wias rassonably available and
acchiswable, the policy or practice in
guaestion will net be desmed justificd by
genine issnas nf terhnical oe aconomir
feusibility,

143. Under the first elemert of our
disparate impact analvais, the
Commission will invastigats whetler an
identified policy or practice of the
covercd entity is causing the
discriminatory affect, We will alsa
|rnr—1-|l|tq:—1|a the rature of the dispsrals
imipact that is being complained about
or othersvise breught to our attention.
As eplained abovee, woe will vely o
iII I-::_JITII.'-_I li()ll (AR NLY iL]H;] .l'_l'_:.- l] TE 13 P'L'HI'H(,E
entity as weﬁ g wpeyitiod data sources
and. whers necessary, statistical
analvses to assess the extent of the
diffarential impact on access 1o
browdband internat accees servica. The
Commission recognizes that any such
differential impact on broachand access
must he cansad by a spacific policy o
practice of the entity under
investigation,

146, Undrr the second clement of our
cdisparate impact analysis, the
Cormnmmission will determine whether
genuine issues of technical or economic
feasihility support and give substantial,
legitimute justification fer the policy or
practice that is being investigated,
Third, the Commission will deternzine
whether a less discriminatory
allarnalive policy ur proclice was
reasonably available and schisvable and
identify any such alternative policy or
pracrice deterrmined to have heen
reasonably available and achievalle. 17
such an alternative was available to <he
covared entity. the policy or practice
cansing the differcntial impact will net
b claen=ad justifiad sy genine issoes of
technica’ or sconomic feasibility, and
the covered entity will be exposed to
linkality for digital discrimination of
access. Lndar e Commission's
investigative process. the factual and
lepal bases for any proposed lability
datarmi natinmn are set fortl in a natice of
apparant liahility and the respondent
has an opportunity to respond to that
notice befove any final Tiability
clalarm nalion is inade.

147, Aemnezdizs, Remedyving viols lons
of our prohibition on digital
discriminalion ol access will depend on
the context and extent of the viclation.
Thiz reruires that remedics Te
satablished on g case-by-case busis, To
thiz cnd. thr Commissiom will bring tn
Eosaor il Tl 1 s b ol svaniTaalale: mennedies,
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inchuding the posaibility ol monatary
[orleilures,

148, We adopt a presumption of
cornpliance for policics and practicos
thal ava in coerpliance with specifi
progract reguireinenls oo e
Broadband Equity, Access. and
Deployment (BEAL) and Universal
Service Fundd (USEF) high-cost programs.
As noled balow, we will consider
whether other presumptions or safe
harbor defenscs aee warrantod poing
Foeweard, including safe Tarbors or
presunmplioms of complianea Tore policias
and pracrices that comply with other
fedaral broadband deplovment prozranms
that embody similar esquity and
pondiserimination principles, These
programs exist to remedy current
ineguitics in broadbaned deploymeont
and are ronsistent with saclion GOR06
aud o rules adupled laday Lo facililale
eoual aceess to broadband internet
servioe, W will nlso acoopt o
|'JI'F|HIJI'I'I|.'I|]1'.II'I of l':l.'Jr!I'LFJ:[-Fl['IL':H For Tuture
broadband lunding prozrams Lhal
account for digital discriminaticn of
accoss Tules, W decline to expandd.
heowover, prosumplions ar safo hachaor
dlalanses Tavond Thesa inding
PIOETATLS RS SOME ComInenters urge,
Although T-Mobile correctly identitics
that the: Commission muat tnke into
accounl ssurs ol lachinical and
coonomic feasibility, we disarres that
fon- soction G0R0G s Lanpuasze to hiava
“real maaning,’” the Comimission noos]
establish particular sate harbor defenses
at this time. The approaches outlined
ahove prove sufficient for protecting the
rights of industey pacticipants. and we
el ol ezxpect thal the Commission's
self-initinted approach to investipations
will imuncate industry participants with
meritless alaima that They musl expend
subslantial resources defending aeainsl,
We also agree with other commenters
that prematurcly catablishing o
comprehensive liat of safe harlor
dalanses may immunizs coveead anlilies
dpdingl legiliimale complaintls or
allegations, without comumensurate
rensong for dning s We do, however,
ercangniar Lhal properly devaloped sl
harbors may tacilitate regulatory
cortainty and halp focus our
pnfarremeant affarts in the fnhiea.
Tharelors, e Copunission charses e
CEDC with identitying, w.lll.utmt and
making recomimendaticns with respect
tor particlar aafi hahors, relniliabla
presumplions o olher similac brighl-
line guardrai s cistinguizhing
pormissible from imprrmissible conduct
wnder the rules we ﬂdupt oy,

1449, Sirvcipred Conplaind Provess.
We decline at this time to adopt a
strnetnurad fommal complaint procoas for
claims of digilal disceiminalion af

arrass, 1 tha Nedios, we soghl
cornenl o wliellwr e Cornmission
shon d establish a structured complaint
prowess similar to the formal complain
process of section 208 of the
Commnnieatioms At C'FLA ar@uins that
1]|r;| H:e.luh]iﬂlrnmll 4_1[‘ ‘i-l_ll;!]"l H[areHIREY
wonld burden both ataft ot the
Cooumission aned the resonrocs of
cowarsd enlilies, Howevar, 11 iy
unnecessary for us to opine on these
argumenls, Inalead, wa ageas wilh
Veriwou Ual, vwrently, the inlormal
cornplaint process satiaties the
requirernents o section GO0 and
preveices the necessary functicenality for
e Canpnnission Lo carry oul ils dulies.
Although some commenters enceurage
the Commmission to nstablish a spoeific
Tormdl complainl process [or digildl
dizcrimination of access claims, these
cormentars fo net artirnlate the
reqsons lor iy necessily o lighl of Lhe
solt-initiated inwvastigatory appreach the
Commiss o adopts today, ¥We do not
torecloss the possibility of adopting o
strneturnd complaint process in the
fulurs, howeser, As tha Commission
grins experience investigating digital

discriminalion of access com plainls, onr

Hl'lrerHr!]I r||;-|_'!,- i-'!'..'fl] e ]I—"Hf]ir'ﬂ HERTA]
rrvislt this issue in the future.

150. As noted above, in order
effectively to identily ard combat
potential viclatioms of digital
diaeririmlion of peeess, The
Erdurcement Bureaw will evaluate
infermation provided to the
Cornmiss on eergh the Jedicaled
digital discrimination of access informal
cornplaint pathsvay o through
corrunicalions lrom stale, local, or
Tribal govermments, The Enforcemnent
Burean. in coordination with the
Conzumer and Governmental Affairs
Burcan, will rreviesy this information on
ool Basis oo exanning lrennds and
geopraphic or demographic clusters,
among other things, in the informal
corn plaint Tlilings o delarinins whethar
thare is possible discrimination of
arneas basce o income Tevel, rce,
elhinic Ly, codor, relizicn, or nalinnml
urigin. Relovand evidence perlaicing (o
purported differences in the covered
clements of service will be especially
prodaative. Whers there is cradibile
evidencs sugzesting thal persons ina
protected group swere treates differently
as The resil ol police o practice, The
Endurcement Bureaw. in ity discretion.
will use its authority to conduct
investizalions; issue Dellers of Tnguiry
and subpoenas; conduct audits: inspect
Ticemans andfor facilitias: and collecr
infermation, Further, the Enforcement
Burcan will var the full ranpe of ita
cnforcemenl uplivees o en oo

rornpinnce, ‘nelnding the pessibility of
Torfei ture prenallios,

161, Valuntery Mediafion of Divifol
Uizcriminafion of Access Complaints,
Az part of the monthly veview procoss
relerancel in tha praceding parasra i,
Cormmission staff shall identify
particular intormal complaines that
wiold he suitable candidates for a staff
mediated rasolution process, With
regard to such complaints, prior to
initiation of an Enforcement Burean
investigatiom, staff frons the Bureau’s
Market Disputes Resolotlon Division
(which has no invelvement in Burean-
initiated investizaticns] may invite the
infarmal commplainant and the rovered
anlily iduntified in thy informal
comp gint o engase ina voluntary
mediation procesa overseen by Division
staff. Ifall parties ave willing to emgage
in such voluntary meadiation, the
medigtion would fullow existing
Commission procedures as outlined in
Hule 1.737 insofar as practicable, Aoy
resn ution reachead through sucl
mediation process will be reduced to
writing and will be binding only on the
partics to the mediation. The partics to
the meadiatiom may agraa, 1T thay sn
choose, to discloss the tarms of any
reso ution to the Entorcement Burean's
Investizgations nnd Hearings Divisiorn,
but will nat he paruired to do so. I the
parties choose to disclose the terms of
the reaolution to the lnvestigations and
Hearings Division, the Enforcenent
Turesy will consider the larme and
seope of the resolution in determining
whether to initiate an investigaticn into
the matters raised in the informal
cam)y ainl. The Enfircemnent Toraan
will not initiate such an investization
unti. the meciation process has
concluded. This mediation process
represants an alternaliva means of
bringing speedy and effactive resolution
ko dizpates,

152, Advisory Opinicrs. In order to
provide preater vagnlalory rerainly and
ssist coverad entitiss seaking to comply
with our rules, we adopt a process to
allow any such covered ontity to soek an
acdvisory opinion from Commission stall
regarding the permissibility of o policy
or practice atfecting broadband accoss.
Tha Commission adopted such an
aclvisory npinion process in 2005 in
connection with its open internet roles,
We lfind teday, as the Cominission
lerneed fn 20015, Thal anoadvisory npinion
process will promete complianee and
provide clarity, goidance, and
prediclabilily regdrding our roles,

153, Under the process we adopt
taday, any covemed antity may Temaest
an advisory opindon regarding the
prrmissihility of its nwn policies and
priclicazs s ing acoess o Broadlaom]
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intarnal access saevice. As noled inooor
rules, reguests lor g advisory opinion
muay be fled via the Commission's
wihsite or with the Qffice of the
Sacretary. Requesls musl ba copiad o
the Chisl ol the Eolorcement Dureau
and the Chief of the Investigations and
Hearings Uivizion of the Enforeement
Burci, The Commission el
dalagalas o tha Bnleecamear] Horesan he
duthority to receive such raquests snd
igsue such advizory opinions. and wio
direet the Enforecoment Burcan to
venrdinale closely with ollar Buraaus
and Otfices regarding such advisory
oiniens, The Enforcoment Buroon will
have discretion o datarmine whather (o
igsue an advisory opinion in responss to
a particular regquest or group of regquests
and will inform cach requesting entity,
incwriting, whathes the Bureau plans 10
igsue an advisory opinion reparding the
muatter in question, The Entoreemeent
Burcau shall decline to issue an

el wi 1560y I.IFII.I:'III.II'I if the relevant |J(:-|n.'.'
o praclice is e subject of a pending
government investigation or proceseding,

154, Covernd emtities may suhmit
rrerquests for advisory opinicns eogarding
hl I”'I rurrenl a III] |II'I::H| (ETH I WH rII I] I-(:iH:‘i-
and practices affecting sroadbarnd
access, Eowoever. a roquest must pertain
to a1 policy or practice that the
raruesling prrly s cureen iy wlilizing or
intends to utilize, rather than @ mere
possibile or hypothrtical scenario. Aned
as a geonaral matter, the Bnforcemeant
Duresu will prioritize responses
remarding prospective policies and
practices intended to ensure complianee
witlh oo roles The Enforcoment Boraan
will also prioritize reguests Involying
substantial questions with ne clear
Ciommission procodent andfor subjeet
malter Invnlving significant pullic
inlarasl,

155, When submitting requoests,
covered mtitics must inelude all
malerial tonfoemation such thit
Crmissinn slall van makea s Tully
intommed determination on the matter,
BEoquesting partics will also ke required
to cortisy that factial ropresentations
miade o e Belorismant Boesan drea
truthful. accurate, anc da not eontain
material omissions The Enforcoment
Bureay will have diccralion Lo e ues]
additional information from the
requesting entity and from other parties
il IIIiH]]| oz relevant inlormalion or
b inpacted iy (he reguest. These mighl
include, for cxample, impacted
cansumors o slale, ool o 'Treibal
governmenls,

" 156. Dur advisory opinion process
will affact coverad entitiac ard tha
Commission’s entorcement actions as
dearribed holow. First, the process is
ol vuluntare, Mo covared aolily will

b verweanrder] o pemali zed] for seeking an
il '.-isq_:-rjn,' |_|I_|'|r|'||_|r|, arnel 1he 5e:—_,l]~'.i|1g [ur
net] of an advisory opinion will not
itglf influenee any cnforcoment-related
dacizion by the Commission, Second, in
an advisory opinion, the Tolomenenl
Bureau will issue a determination of
whether or not the policy or practice
detailed in the request complics with
o enlas implemeanting saclion ROANE. 10
the Duresn ceterminess that & policy or
practice currently in effect violates onr
rules, it moy provide In the opinion that
it will nol taka enforcamant aclion
within o desipnated time period if the
pedicy or peacticn 1s promptly corroctod.
1hird. a requesting party may |'-j:]:.- 0mn &n
acdvisory npinion to the extant that its
reequest fully and acearately describes
all material facts and circoumstances.
Femrth, advisory opinions will he fssued
williou! prejudice o tha Ko I‘-'_rrq_'arm:ml
Bureau's or the Commission's ability to
recomsider the questions involved, and
rescind the opinion. Broause advisory
opinions would be issued by tha
Entorcement Bureau, they would alse be
igzued without prejudic: to the
Ciornmissio s vight to later mescind or
reevoke tha findings. Sheald the
Crloreeiren| Tureaw or Cornnissiou
rescind a previouslyv-issued advisory
opinion, the requesting party muast
proempl 1y discontinue nsc of The
recevant policy or practice in order o
remain in complionee with eur rales.

157, Thea I':n[}u;u'r:-amnanl Bureau will
attemnpt to respond to regquests for
advisory opinions as efficiently as
posaible. We decline to cstablish fine
daadiines, howevar, hacausa wa
anlicipate thal the catues, complesily,
and magnitude of requests mizht vary
widely. Furthermore, it may take time
fone Commission stall o reguest any
addilional inlormalion needad Lo issue
an opinion. Ooos issued. the
Enforcement Burcaw will make the
acdvisoey opinion available to the poblic
And o proside Deethar guidareea Lo
industry dud conswuers, Lhe Turgaon
will also releage the initial request and
any additiomal materials deerned
NECoESIry 1 onlesdealier the npininm.
Ent:ties may request conficdential
treatment of cortain information. as
prrveided addar Commissinn rles.

158, Special Advisor for Bgual
Brocdbond Aceess. As a further measure
tor provide assistance to stakebolders
regarding the rules and new procedores
we adopl loday, e Comumnission shall
desienate o Special Adwvisor tor Equal
BEroadband Acorss within the Wireline
Comprton Burean to provide neatral
lechinical assislance Lo all stakeholders.
The Special Advisor will provide
comanrnars and their reprrsentatives
assislnce wilh: undurslanding e

seope ancd substanece nf the rilaes:
1II1L]HI'5|HIIL]'rIg e Prucess [oar ri]iu;__j
congmer complaints of digital
disgtriminaticn of access: undeestanding
what Information may bast assist the
agency in fully assessing such
comp_aints; identitving Commission
rescurces that might be kelpful to
CONSUNLETS 10 flﬂlmmmu_g whent digital
lisceiminalion ol accass mighl have
ocewrrad and hewe it can be challenged;
addressing questions rogarding the
violimeary modintion of digital
cdiscriminalion of acrass complainls;
addressing questions regarding the
advisery opinion pracess outlined
abirveg and Tnterfacing with varions
Cornmissinn componsents ragarding
wecess to hroadbund internet aceess
service, Uhe Special Acvisor will
likewlco provide industey participants
and Lheair represantalives assistanca
with: understunding the seepe and
substances of the rles: understanding
the process for espending to
camyainls of digital discrimicaltion of
gocesy; undsrstanding what information
may best asaist the amency in fully
assessing such responses; ientifving
Cormmissinn ersources hal otight e
Dl ]t industry parlicipants in
comp.ying with the rulos we adopt
enday: questinns reoarding the voluntary
meadintion of digital discriminalicn of
access complaints; questicns regarding
secking advisory opinions mgardmg
policies me practicas affecting aconss to
broacdband inlerusl acepes services g
interfacing with variows Commission
components regarding access to
broadband internat accres servica. 'he
Special Advisor may be dasignaled
other responsibilities wssociated with
the digital ciscrimination of access rules
woe aopt today and other matiers
velaling o cor allarls e arsoee srpual
wocess to hroadbund internet access
SOTVICE,

1540, Stde anvd Local Enforeesment and
Frivale Hights of Action. We decline al
Lhis Linee o gullorize slale und local
coforcemnent o2 our rules, as some
commentera urge, As explainerd abhove,
the Comimission is laking a scll-inilialod
approach to investipations of digital
clisriminalion ol aceess, By doing sn,
the Cormissicn can best estublish the
contours of what constitutes o viclation
ol aur prohibilion in s consislan
mannsr, We alse decline at this time to
crate o private right of acticn, as we
asked abool i e MPIM, aod Uius Lind
it unmecessary to opine at this time
ahout oue antharity to de sa.

Uifferontial linpeact

160, We fing that in determining
when comsumers’ nocess to hroadaona
Pnlarnel servica i= “dillarenlially
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imparted, " whathar intentiomally o nnt,
wee sl aeeounl Lor all comparable
cloments of sorvice quality, terns and
conditions, Conaistent with cur
discusgsion above regarding the cloments
nf sorvice covered by omt males, woomay
LEITH[IHE & SR hx-'ai].;i],:i]il,:_.': HHIViDE
quality. and the terms ond conditions of
serv o s Telwccn dillferen geogrmphic
ureds and communibies e delermive
whother digital discrimination of acoess
hias oecuerad, This may inahde all
Lechnics. and noen-lechnical aspects of
sorvioe in a given area, We similarcly
provide ourselves the flesibility to
comgidee oy comparable geoaraphic
reeginn Thal may e relevanl Tooan alleged
claim of digital discrimination of access,
Fivally, the data we use o determine
velien 4 policy or praclice dillereplially
impacts consumers’ access to broadband
servoe will encompass data hoth from
welllin Whe Comunission sl Do aoy
outsicle sources that wo consider
relevant fo evaluating the issues at
hand. Contrary to the coneerns
rxpresand by some commenters, wr do
nol aspact thel aur digilal
discrimination of aceess rulas will
rruice coverced cnlilies o collecl oo
Ty I:lHlH rI'IIIT'II ”"IH"IF cuslomers iII I'II'l:]HI'
to determine the differcntial impacts of
thair policias and practices. Covered
eililies shoold e alde o make hose
delerm nations lasal solelv on dala
from the 115, Cengus Buredao,

161, We [ind this scope of ingoicy
neaeRsrY o mest section GOR06'S eoqual
Herrss prdle Fiesl, we apres wilh
vommmenters that we muost have a
flecdbla and non-exhauative approach to
comparing brodol and fnlernsl qcouss
service. as quality standards and the
criteria to measure ruality will change
over time. Second, adopting a
cornprehmaive approach 18 nocesaary to
sl seclion BUADHS ains regarding
eoual aceess because “n sories of terms
and conditions may hove [comalative
Hrri-"[!lH 1T Hr!r!H‘-{H] BWHN L-'l."]:IHf'I HHE:]' 1Ay
be only slightly onerous on its own In
clhicr wonds, Tailing 1o hawve such g
Mexible spprosch coulod Tead oo
digital discriminationy el acoess mlos
undermining Congress™s intent for
cmacting seeticn 60506 by
“rxacerbnlCog] Daita’l discriminalion
[of gecess | rather than eliminating it
Finally, as the record veflects that digital
discriminalion ol Aceess rarires
assessing o myriad fact patlerns,
including warious technelogical and
non-laclhing osical aspacls ol broaod e
scrvice. the unique challenges that
rowared entities face to deplav to certain
areds, and that broachand use may vary
within loral coommuniticg, we must
aclaopl o scope ol connparabiTily Tl can

haelistically assess rach claim. This

aa] i .-_Il_l]:_:l'l_l.-_ll;_;]l is consislanl with
the woal to engera that “all peoplae”
benetit from broadband, including those
in historically disacvantaged, Trikal,
and rural comimunities. Car assessmearnt
of whather an “offered varvice' is of
cornparable quality te that available to
other comnrmunities will tum on the
captlilifies of fha service rather than
tha purticular technolopy through which
the service i offered. We will focus our
analvais on whether the consumer has
tha ernual opportunity te abtain and
utilize broadband internet aceess service
of comparable quality on comyparalile
tertng andd conditions, v this regard. we
are mnind lul thal “comparabila’ doss nol
medn Cidentical ™

162, Our appeoach to comparasility is
comsistent with established civil vights
Taw, Ax exl_lla'rual]. wi v ill raguire Myl
covared entities' policies and practices
canse the identitied disparities,
cotaistent with the reasoning of
fnciusive Cormmanitizs, Wea disazgres
with T-Mohile that the “robuast causality
requireraent simply is not workable in
the broadband context[,]” as cur floxible
appreaach will allvae o ronsidar the
factors that go into & provider's
investment decisions, As these muatters
are g0 foct-driven, our inquiry will also
b on a case-bv-casn basis, nonsistant
both with longstancing precedent in
civil rights low and our approach to
datarmining feasihility.

TE3. We ﬁisagrarﬂ with commantars
asserting that a determination of digital
dizcrirnination of acoess need not
reerqinive thi “'robmst ransalitg™ cutlinadd
i Frecluwive Coenrnaniiies, Somne
cornrientars argue that we should
reequire only a showing of statistical
diaparity without any evidence that the
challanged policias or praclices cansed
tha disparity. We disagres. Instead, we
agrer with those commmeonters nssorting,
cowviislenl willy frecdusive Crarnemrenitios,
that sound dispurate impact analvsis
reerquires o determination that the
challange] policies ancd practices are a
contributing canse of the identified
differential in access.

Camaparing Trehnical Torms of Service

164, We find that our floxible
apprench o comparnbiline hios sevaral
dolvanlages when comparing the
techidcal aspects of kroachand. Fivst,
iz appreoach is consiclen ! with oor
delinilion ol covered aspecls ol service,
Second, this flexible approach will
allow ws Lo accounl for the “lechnical
realities of provisioning' broadbancd
when comparing techrnlegical asprnks
of sarvices, such ws network degradation
and upgraces, by cnoompassing
virrialales Thal can cxplain whiy relwork

performanes may be better or worse
cluring certain periods, Thivd, it will
aluoy provide for com paring technical
aspects of service that uee present in
cortain teclmologies and not athers,
sich as wireless cervice Tinally, this
Hl_]f,'lr(_)ﬂ(,!}l 'Lﬁ'i." H”I’_'I'n.‘r' nur L'!I'_'IT'III_'IHFH-:_I”“,;'.-'
analysis to adapt us technological
proforences change over tine and
account “nr snhetitntanility,

163. The record in this procesding
regarding the “substitutability™ (and
theretore comparabiZity) of broadband
service provided throngh different
technolopies is mived. While some
commenters argue that the
Cimmmisaion®s focus should he on
whather the services sra compamhle in
practical terms because section GOS0 is
“technelogy neutral,” Miblic Knowledge
ranticons that “thers are likely fo be
st Dean ! lechnical varialions Telween
different technologios (2.e, wireling vs
wireless), such that the defaalt
assumption should be that even with
statad similarities a service that amplays
cliffarent ll;,ll_;}nln;_:-]ugy it ot i_:i_'erPtH'H}_I]H.“
Commenters also digagres on how
substitutahility should be considered
with ragand toamearging technolngias, as
some srgue that sarvice provided over
fiber lacks u substitute and others
sugoest the opposite. The range of viows
o1 the record counsela that the
Cornrnission should take an approsch to
comparing technical aspects of service
that can accommadate the uninue
consideralions of sach allesed inslanos
o dligital diserimination of docess, The
holistic and Hlexible approach to
comparahility and substitutability we
dascribe today iz consistent with that
i,

166, We decline to establish at <his
time a preacviptive range or standard for
camparing tachnical aspects of sarvice,
We are not persuaced by commentars
who supgest thut we muost take o
proscriptive approach to comparing
terhinea’ aspercts of sarvine beransa
predter certainty is necessary to promote
daplovment. There are simply too many
potentially reloemt tochnical wariablos
to sach claim o sugpast that a
prescriptive approach could be
practically adrinistered or comyplicd
with, We agrer with rommenters thar
the varying lachnologios and sarvices
used to deliver broadband “have
different natures and capabilities and
should thus be evalvated indepordently
naing relevant performance matrios,™
Indeed, the court in Gl itself pointad
ot that wireless carriers, even ina
comprttive market. still "connet
“dec ine o serve any particular
damographic group ey, customers who
arp of 0 cortnin race or income
rmcket ™ Tz aleilily ol wireless
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rarriars genarally 1o providea sales
convessione o soule cuslomers and nol
othors Wiﬂmut being held to have
angagad n “unjust and unreasomabla
discrimination'” within the meaning of
sections 207 and 202 of the
Cormmunicel ons Ach doed nol maan
that broadband providers may
discriminale Twlwoen cuslomees on e
basiz ol the characlerislios 1)|'|1Ir.:en;;lr.:u] ]:,'3,'
B0 Tum FOS 06, Adding to this
cormp ey, we acknowlodpe
vommenlers' parspeclive Ll while
sorvioe intormaptions may occasionally
prrur due to events such as network
rrtapes or etwork naintonanee,
sign Ceant or “cheonie™ nelwork
outapes are red flapy for possible dipital
discrimination of acress. Our flexible
dpprodch will provide Tur Lhege
considerations while aveiding a
sitnat’m whare our techniral
cornpurabilily wnalyvsis becomes
cutdatec. the ranpe or scope of
camparability becommes too seoad or
narrow, of our analysis is otherwise 111
suited for the sorvice, sorvice clements,
o servica lurms haivg compared, We
similar y disagree with commenters
whe asserl thal standards ame nocessary
Lo ensues Hesl our rioles Hcl:—etllmlﬂ]_'!,-'
protect consumers, as our flovible
approach doss so T Tolara preooding”
cnar rulen ws slandurds chonge over Line,
TE7.We dacling fo veguive netwnrk
performances testing at this time, Ay che
rrenrd 25 mised on the issue and such
lessling 9 nol necessory Lo aceomplish
o immeaediate objectives, we find that
aclopling o nelwaork Wesling sooguivenenl
al Thie Lime wounld e preermaluras, Wil
Public Xnowledgze argues we should
.-1(]1:-|‘)I nelwork Il ing requirameanls
similar Lo Whese in (ke universal service
context. UsTelooom opposes network
testing hecansa iU s "unjustified &5 a
matter of law, unnecessary, and undaly
burdensome.

Gionpmring Now-Techoicol Tenms of
Seeviee

TEL. W find thal oo Oexibde
dpprodch Lo comparabil ity Hkewize hasg
seeeril mdvanlages o comparing non-
technioa elements of hroadband
sorvion birat, this approach is
vonsislenl wilth e inelosive seape af
our defipition of covered elements of
service, Scecond, this flexible approach
Allerws s 1o assess holislioally whslhee
and how non-technical aspects of
sorvice may vary hased on protectad
slalus, Thicd, allowing comparison ol g
bread range of scrvices, sorvice
rlerments, and teemns nf sorvice allnws
the Commissicn to evaluate non-
techmica. tomma of soTricn acroas
vorverre] pnliliees.

1R W dacline tn pstablisl &
lJI'HHCI'il_I' i LA =] !:il,-ijrll_]d I'L] 42 ‘_UITIJ.JH [
technival uepects of survice,
Commenters suggest that the
Cormmission should presside different
corparabilitg standards wlhen
com paring non-tachnic] aspects of
gorvice offered by the same covered
cantity and nmm-technical aspects of
sarvire offevad Ty differant covared
entitios, Commeanters also suguest that
for services offered by the same covered
cotity, wo should establish that all
CALITEr EEOUpS in tha same area musl
heve the opportunity to receive the
same service on the same terms ancd
conditions. Adopting this assnmtion.
hewever, veauld nol give proper weighl
oy the feasibility analysis we adopt for
claims of dlﬂnal discriminaticn of
access, We aoren that “'comparing across
proveiders on non-technical factors is
considerably more challenging” becausy
“there are compelling competition
reasons for difforent provicors to hove
diffarant terms of servica ar approaches
tor cugtomer service,” Neverthelsss, our
muore: Hexible approuch of considering
all availabhle information will allow the
Commission o dalarmine whather non-
lachinical specls of service dores
different covered entities in certain
circumstaness will previde useful
ciidenca of renaonably available
alternative practices,

Laeeprepiiie Corpeerabiling

170, Boction GOROG[A])(2) defines
“equal access™ as 1he equal oppoariunily
to subacribe to an offered service of
:‘.t}mpurelt i servics in a given oarca

Thus, when detern ining
whallyer challengad pelicies and
praclices dillerenlinlly impaol ducess Lo
broadband based on the listed
characteristics, to the groatost extent
pesailila, we mosl compara the sarvice
gualily dandd terrs wnd concilions ol
service in detined geographic areas that
are appropriate and roasonably
cornparalile i all respects other e
tha demwgraplie charaet eeistie{s) givieg
rise Lo L digilal discriminalion ol
acoess claim,

171 We [od Lhal we musl adopl 4
broad and Jexible approsch to assoss
grographic comparability in this
conlexl, This is corsislent will oo
dpprodeh o comparing wehnical and
nem-teahnical aspects of service. A, as
Conpress id ool delins A piven area™
in section G0506(4)(2) nor anywhery else
in the atatute, wa agees with
corelars thal we should dalermine
thz appropriate “given area™ for an
alleged mstance 0t digital
digvrimination of socess o a cage-by-
riae hasis. The record reflects a varicty
ul sugoestions armd reluvanl

ronsiderations for determining ar
dppropridle seopraphic ares lor
comparizon of sorvice qualiby anc termas,
prowiding that a flexible, cage-hyv-rass
approdch fs both necessary and
Appropriate. First, commentors
HII"“l""ﬂ'I"‘(‘l ol '|." [ rHl"HhH]FIIIII'I EINCIHE
may be appropriste depending on the
contest, including the Mation as o
whole, slales, counlies, |r1|-.-lr'1:-|-u]ila-||'
statistical areas, and censues Blocks,
armomg others. Second, the record
relecls Lhal Were are g variely ol lclors
to consicer to determine what area is
Hl_‘l[JflE,‘ll,‘ll'iH“fe loa mnalywe a r,IiHiI:,-ll
dizerimination of access elaim. For
praniple, willl erepacl 1o coverard
eulilies o particular, ke record rellects
that the gecoraphic arca that is
appropriale cay dillar depending on the
tvpe of coverad entity. such as a cable
rperatnT operabing unde a franchise
greemanl or an ILEC opardaling uoder &
licensze aven; the covered entity's size: or
the typie nf broadhand techralogy naad
to provide tha service, such as Ghor to
the hoone or fixed wircless sorvine.
Thirvel, Teomzh v Tiad Thal wie shioaild
compare similar geographic sreas to
agsess clohms of digital discrintination of
HOLIESH, ”':IH IHZIJI'E] H]‘-ill i!l[!]l.i]l—.“'—i = ".-'Hl'il-"|:'3.'
ol guggestions on how we should
datarniing what the relevant asographic
ured s, For example, commenloers
sugaes! hal we consider live Toclors 1o
tlalermne The correc] sred, wehile olhers
generally suggest we use relevant
geagraphic comparalnes, such as how
close areds are Lo each olher, chanpes o
torrain. the cost of deplovyment, and
whaller the siven araa is rural or urban,
As such, we will evaluate each claim
halistically anil determineg what “given
free i appropriale Dased co e Tacls
proscoted. Finally, our tlexible. ease-by-
rasc approach to determining
grﬁugmp}l fi: n;_:uTr13_|.H1'¢-|]'_1i]il}f is consistent
with our approach to determining
lensiTility, [ bothe dalarminolinms, wi
gdopl 4 Hexible approach te account for
the challenges of providing sorvice to
|Jr]| 1 Il'llldl Hi—'tlhl H[P]I 10 HI'HAA, S -ll A%
topography. population density, and
el har polenlial techuical and sconomin
brarriers to providing broadband service.
1720 We apree with Verizon that thoase
liling digital discrimination of aecess
comp dinlys should, il possille, identily
the given area where the alleged digital
discrimination nf acrass accrs. Hil
given thal many infermesl complaiels
may be filed o7 nembors of the public
brasad on thair own axperiances with
broadband aceess and have little or ne
information as to how widely their
H‘.{l}l’f"l'- By Il ig}'ll_ ]'_II;! H}Il;lrl'fl{.l II'_'I":, U;}'(—_!I'tﬂ:
v will not roquire procision in this
vl 1T 1T informal connplainl gives
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the Crmmission anmigh infiematinn o
determoe e walure ol Ui allaged
violaticn and where the allegod
violaticn ooourred, that may e
sulficient for the Comntission 1o
delarmne whelher lurtbar inguiry is
warranted, Morecver, we will not, as
some have suggestec, limit our
invesligations to the foure sorners of the
inlairnal conmplainl, asamining only The
policies and practices and the
peographic arcas identificd therein.
Kather, the informal complaint will be
wantd] as A slarling poinl, & basis for
determining whether to seek further
infarmaticn trom the complainant,
reouira a responsse from e coeared
entity involved, determine whather
there are similar comp laints forming «
pattern, or take some other appropriate
action. We nndeestand that many of the
cormunenls sugpesting thal we apply
strict “pleadine” standards to
compaints of digitnl discrimination of
acess are premised on the assomplion
(ar possibility] that the Concmission
wionld wodopt & tormeal complaint provess
akin to section 208 of the
Ciommunications At and our rules
implamenting thal seelion. As we hava
elecledl ool o ddepl sucl: 4 [orodl
commp.aint procodure ot this thoe, we
will provide maxdimum flexikiling o
persana ling inflormn] complaints aoed
will review such informal complaints as
liberally aned generoualy as possible to
achiave 1he morposas of tha statnta as
papedilivusly ue pussible,
Hate Vo Analvee Differontiol Dnpoct
173 Wewill avail cursclves of all
eelrvant Commission and salermal dada
colluctions 1o helpons sealuals when
deeess (0 broddband bas been
ditfercntially impacted based or a
protected charactoristic. Asin the
I'HIHJI'(] IZI:II'Ilili]H‘:. i]l I'HHFILITIHH I43 ”'IH
Meofice of Inguiny, Lommenilers o Lhy
MNPRAM highlishted various studies and
provided a rebust dehate as to whether
Uhier =Uoadies were weell aroondisd and
whether they apres] with (heir
conclusions, Fur example, thoush scine
coramenters contime to argue that
cerlain shocies remain corvineing
conples of digital diserimination of
access. othors argure that they downplay
oot Lanoee impoetand facls o have been
sieesslnlly rabuolad. Commeantears also
cite a variety of other studies or sources
of data as evidenee that may help
demomstrate ot refute thar diginl
iscriminalion ol aceass achunlly saisls,
As e recond is mixed and does nol
conclusively indicate that some sources
0l data ara mare rasust or helpfol than
others, we will evaluate all data releveant
ko claim of digital diserimination of
HuHss ond case-bg-casy Daeis, including

all Commission and axternal data
sourees and sludies, Morecver, ws Lo e
cxistonce [or not) of digital
discrimination of access, we simply
nede hal Conprass divectad tha
I"rJIUIrliti:i'Lln o aclopl rules oo a shorl
deadine to “prevent” and identity steps
to “eliminate™ digitnl discrimization of
acccas. Argumenls thal such
diseririmalion does nol aeear or doas
not exist should have been directed to
Congress, The Commissicn's charge i= to
cosnruto on the mandato we worn given
by Congress, anc wa inland Lo do thal

174, With particular respect to
Commission data collections. the record
reflects theva could be many productive
ways for ug to use them both
indvidually and in conjunction with
other sonrces of data. Commeniters
sugprst, i axample, That we conld
ualves dala [ Cornlssion
broadband maps, broadband consumer
lnhels, the Affordable Connectivity
Frogram, the Lifellne progeam, or the
Consumer Complainl Cenler Lo idear il
peesible violations of our rules, identity
peaaible subjocts of investization, or
highlight axisting l]IHF'r"I.I"lHI":.‘:. in
daplnymenl. Carimiesion dala
collections coupoed with data collected
outsicle the Commissicn could also
proveide helpful insight. For reample,
GrHnrenls HII] visd |]'IH|. GilLlEE I'HrHI'HJIIIii g
and overlaying various data sets, wsing
stata broadband maps or Census Burean
infermalion in conjunction with
Commission maps, or comparing
infermation submitted to the
Ciommnission. atate. or local agemeics
with information a coverad ertity
pulilishies regarding thair service, could
alze help the Commission assess dipital
dizcrimiination of aoonss claims,

175, The Cemmission may alsa
require new dala colleclion o e lulure
that could e helptul to analyvzing
conmparability, As explained in the
accoampnnying Foster Nelice, v
proscss o maks neas dala availahla
through an snnual supplement to the
EDC. QOur proposed aaual supplement
wonld rapott [on oo state-by-state basis)
all minjor daplovinsnt, upgrada and
maintenance projects comploted or
subatantially completed in the
|)|'|7‘|(:|§u:'|ir‘|g calendar WUAr, im::]u(iing 1Ia
nature and size of the project and
identification of the communitics served
h}‘ th: praject, ane: could be useful to
aur connparalility analvsis 1T adaopladd.
W also propose reqguiring covererd]
cotitios to implement internal
connplimice programs that wonld
rrerquire rovernd enlllies Lo identily the
corcinilies served by recently
cotnpleted, pending and plannec major
profecta, comduct comparahility
aual ysis, amd icenlil whathar ralavan

|'r:u1iri| 5 and |'+r;|f||'rrc. are differentially

III 1 .J.:II_.I_I II" LRI NNl ‘-\. HLCHES Lo

bre: ddb.md This would require covered

crotitics to conduct project cvaluations,

analvaes thelr policles and practices, and

conduct other nlarnal rue i loring and

.mdlt].nl:: that could help remove
nvisible” imprdiments to aqual

brreacd band acccss,

176, We decline al this lime Lo modily
current Commission data collections or
undoertake new data collections. Various
conunenlors suggost thal we mocdily
Clornmissinn L]rl|r] i U”H(.“(.]lh Lty HII.] e
analyais of possible digital
dizcriminaticn of access, such as by
undertaking a new data collaction undar
the Affordable Connectivity Program to
allow for disaggregation of program
participants by demographic group, or
mndilying hroadland maps sn
comsuers could o easily delernzine
if they have “comparable” broadband
service af their stroet addross.
Coomvmenters alao sugaest wa shonld
collect e dala Lo conpacg advertised
and charged pricine. Since the
Ciomnmmisaion cureently has at its disposal
a number of data collections and
poslantial data s rcas thal may assisl in
our analvsis of digital discrimination of
accoss claimes, it is unelear whether o
now daka eollection’s burdens would
calvesiph s polanlial benefils, As we
gain greater experience investigating
digital discrimination of access claims,
VEE W in n-..a] LAla IhH adm]ual,.} |,|r |',l.|||‘(-||‘||,
data collsctions and other dats sources
and will determine whether new data
collections or modificatioms of existing
cdlata collactions might he wareanted. We
nole that commenlars dissgres a5 1o ha
anthority that broadband consumer
labaels provide for imposing @ new BOC.

Cither Tasues

77 AL NS Hime, we declins Lo lakea
dolion in e olber pulicy areds
identificd in the record where there s
poasibla intorsection with the izsnes wo
aclidecas o Whis proceeding. I e
MSEAM, wee fnviled commenl oo various
record proposals, including potertial
action in different Comimission
provceedines, which could polentially
holp the Commission fulfill cur
statutory mandate. We rcoeiverd
noreraus propesas ol nddress welion
v can take on Tribal lands, possible
citeach afforts, and oroanizaticnal
rhanges we shonld make o poonole oor
efforts to combat digital diseriminstion
of access, [0 adaition. conumenrtars
sugpesled Iurther aotion reldlecd Lo
breadband service in multple tomant
envirnmmeants [MTES]L spectrnm
gvaiability, speotrum policy, the
Affordable Conmectivity Program, nther
Cormmission lonling programe, the
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Cormmissinm™s Tienalhaned spead
benchmark, the BDC mape. and various
sugaestions that conuneonters argue
winald aid infrastoocture daplovient,
such as revising the Commission's rules
for- sl weiveless facilitics, pole

H Ilur_:]lmr;mla, aplion 214
discontinuanees, and eable franehising,
il adddreasing onlwer Tocal and Tediesl
|'|-;;,_.g|||h—|lur_l,—' Larriers, The Cornnisgion’s
primary foona at this time is to
implement allfachive rulas Lo addrass
digilal discriminalion ol secess wilhin
the deadline set by Congress, Howeover,
wie will continue to consider the
themyghtful proposals on the veeord that
are ol wddressed o other seclinns of
this Report wredf Croer or in the Further
Matice. Chr decizion to refrain Fom
laking [urther sleps Woday o hose
proposals does not retlect any policy or
leal cemehisinns n*gardunglhfw
wmllers, Soume coununenlers, in aldilion
to advocating for the Commissicn ta
expand upom the listed characteristics
Congress included in section 80506(h],
ask that the Commission more hroadly
H(]l]r(H"ﬂ COTICEErTE THar l:'ih'l:":?"ill rer L
radiotrequency energy, This topic is
crlsiede Uhee scope el e corenl

l]l'l:ll SH'H'I'“'IIH: H'Ilt] T B I'I-"rl'-!'l' cornmenlars L
the Commissicn's wehsite for more
informalicn.

178, Although we are not adopting
anv ather record proposals ot this time,
wir e Thl slales wnd Ten nlilies aan
rely un several resources made available
o them te addeess digital coguity, such
e Thie Infrastecelore Act's broadlamd
funding fur states, the National
Hroadband Mape, aned the Broadband
Truceelinng Mlap, Tirsl, we recomguend Lhal
states and localities tap in tully to the
funding allocatad tn states and Tncalitias
ko adedress broacband equity. On Tune
26, 2023, NTTA annoumend how it
alloncalend Turdivg Do all 30 stabas, D
District of Columbia, ane five T1.5,
territoring to deploy affordanle, rolinhle
Lich-spaad inlarmal servios b dvarors
in America, States and other
jurizdictions will use focding Do the
Tolraslrociuore Acl™s 4245 hilliae
Brosdliam] Eiquily, Acooss, amd
D&}ﬂu}'nlenl IBEAD) program 1o
administer grant programs within thedr
toorderrs, Tl BEATD Trardivg will T nsed
Lo deploy or upgrade browd band
natworks to cnsure that everyone has
aerass ol ialila, wlToedalla, hiel -speed
inlernel service, Onee deploviment poals
are met. any romaining funding can be
waecl Lo pursue eligible access-,
adopticn-, and cquity-related uses. We
stromply enconragn states ardd othar
jurisdictions to make full vze ot the
avninhle BEAD funding in nrder 1o
papeind broadlamad maess o Dand-Lo-

build araas. increase hreadosane
:Irrllli]:lllllll'g unl aernHﬂmn L]ll.;lhl]
literacy within their res pective burders,
Whils these issues are distinet from
dizital diserimination of access as we
Tave defined 1, full utilization of BAEATY
funding mizht reduce the instances in
which consumers believe they are
cuporiencing digital discrimination of
arress and thue rednea the Tmedans en
industry partivipants and the
Commission in addressing digital
dizcririination of nocess eloims,

179, Becond, in addition to the CLEDC
recommendations discussed below. we
recoramend that states and localitics
ntilize the National Broachand Map o
iddantily unsurved and ondueraareed
comriunities, We find, based on the
record, that states and Localities could
hienetit from available resomrees to help
I]IHI[I i;]l:!rll-l r1,.' ul I'Ibl-,'ll"l.-":"] il II{]
underserved communities and develop
soluticns to address digital
diacritnination of access. The Mational
Groadband Map displavs whera
broadbund internet services are und ure
neit available aceoss the country, The
map is one step in an engoing, iterative
preweess That will invnlve ha snlimission
of data by providers, challengss from
third parties and the public, and
vorifications and audits by the
Commission. The maps procuresd
through this provess will continually
improve and rofine the broad band
avalahility data relied vpon by thie
Cormmiss on, olthar auvernrmanl
gpenciay, and the public, as required by
tha Broadband DATA Act. An accurate
map will help identify the unserved and
underearvad communities most in naed
of expanded aceess to roadbard
internet access service,

1830, Third, we racommnnimid that states
and local’lUes use e Traadband
Funding Muap to eain insight into the
broadband infrastmeturs dﬂplm"mr'nt
provocils Tuwded Ty e Cederal
govarnment throughout the Tnited
States and Tervitories, Uhe Broadbamd
Funcing Map owarlavs the availaliling
data reported on the Nutional
Broadband Map with the funding data
o show locations r'-:*n“n']'l':l feedeernl
progranm suppeerl. Finalle, wee dealive al
thiz tine Lo eslal; ]I'_-G]I M i_]l‘ﬁ._-u ol Civil
Kiphts within the Conumission, os

savaral conmenlars have wrped us o dio.

We recognize Lhe potenlial bepelils of
catablishing such an office, however,
and haralora seek lurthar [ocused
cornrmient in a Fuother Nofice,

Stepie and Local Mdoded Polieies ond Dest
Proctices

181, Ag propoged in the NPRM, we
adopt s guidelines for statns and
Towsan 1 s o sl preslices Lo gansvennl

digital discriminatiom and promote
clisilal pyuily reconunended by e
Communications Equity and Divereity
Conneil [CEIC Section 50306(d] of the
Infrastructure Act directs the
Ciomnmission to “develop model policics
nind bueel praclicos Hind san T H(]U|]|¢H]
b stukes and localities to ensure tha:
broadband internet accrss servicn
providees o nol engaee e digilal
dizvrimination,”™ To help fulfill this
direction, in Decermbar 2021,
Claairwornan Rosenworce] lasked the
CEDC with issuing recommencdations on
Lhe subjects specilied in seclion
G006 11 furtherance of that mission,
Uha CEDC ook the Tead in Tacililaling
inlerviews, public evenls, and lown hall
meetings with multiple stakehaldors,
leonm commmunily leadars o industey
experts, state broacband directors.
foumndatinme, school district leadmres.
TITCTTs, aithi-based organdzalions,
small-, minority-. and women-business
whnTs, concerned citizens, and
represemtatives of h ig-:ln;_:ar'i-:_'a"j,—'
marginalized groups.” The CEDC
st bers Cactively soaplil ool the
perspectives oo the atorementioned
groups aid listencd attentively to their
I-"":'.]Il-']'-l-."rll Kol | !]IH.”HI'IHH‘-\- d I'.I]
wgpirations,” More vpecifically, the
CEDCR: Digital Empowerment and
Tnclusion DL Workine Groop issued o
errpor] [The: CUEDC repor] recomimendcing
Frathe (1) el policies Aol besl
Fracrices to prevent digital
ciscriminalion by heoadband providess,
wud (2] best praclices Lo advaoce digilal
couity for states and localities, On
Movermbear 7, 2044, the mearmbars of the
full CEDC voted uranimensly in favor
ot adepting the roport for suhmission to
Ve Coronission, W mow .HIJI_IEI[ Luth
gots of recommendations as guidelines
for states and localitics, in fulfillment of
vaclion GOSOG), 1.-1.'}||]r;| ﬁnl[mhw-u.fln'.u_
that our action dees not 1imit states and
Towadities From laking neddilional sleps e
prevent and eliminate digitul
discriminaticn of access hovond thosce
sl Trorth in 1l CLEIC report aned
gdopled in this Aeport oo Creder,

THZ. A we cxplained in the MHPEM,
Lhe vix CROC recommendalions inoils
report “Model Policies and Best
Practices to Peovenl Digital
Dhsvrirnindtion by TEPs™ rellecl Lhe
perspective of the industry, public
intarast stakehn flers, Tocal governmeant
represeulalives, snd olhers, We
conclude that adopting these consonsus
recomimendations will e alfactive in
addressing digital discrimination of
access at the state and lacal level
;\d]l,:|'|l'|t.|r||;|'|'|l1_.'. the thirleen
recommendationg in the repert's “Beat
Praclivess o Advance Digilal Equily Tor
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State aned Localities™ reflact tha
consensus ol industry aond pubilic
interest stakeho_dees. and we find that
thow can serve as an effoctive frimessork
Fone states ancd localities to advance
clizilal wguily.

183, We strongly encourage states and
lncalitins to implement theso
ercnmmendalions as a stating point, as
we [ind hal they can serve g5 an
effective framework to advance digital
caquity, The record retlects widesproead
suprpert fone adopting beth sets of
rrcrnmanendalions. YWa agras with e
Texns Coalition of Cities that the CEDC
report's ' Best Practices to Advance
Dhigital Touity Tor Stala and Localities™
recommendationy appropriately focus
i1 broadband and device progrioms.
dizgseminate information and increase
participation in faceral Trnalhand
allordalbilily progeaons, inleprale exisling
social service supports with broadband
servioes and create digital novigator
progrars whess leasible. And as the
1.5, Chamber of Conunerce Lighlights,
states and localities can adept these
mdel pelicies mid practices at thoir
dizgcration. Local Governments
ranlicnad thal while wa shoold Hl]-rpl
the CEDC Report reconumendations, we
should alzo recopnize the potential
limits of states and local anthaoritics to
acapl Thase policias, in-pacl doa s
lack of resources. While states and
localities may still face potential
limitations in implementing these
recommendations, we envicion that the
aforerenticned funding will be o good
starting point for jurisdictions to hogin
taking 1he nacessary sleps Lo prevent
and eliminate digital discrimination of
aecess, Lastly, as noted by TSTelecom,
our approach affords us the opportunity
ta study the effects el implomentation of
Lhosea besl practices by slales and
lova ities and determineg whether turther
action on this front is warranted. We
ackoorwledge that sone stales and
Towa iline T Y |:|||':'|-!r1|.]_1,' Tark the
LHCHESHIY MEsUUrces ur aulbiorily o
adept and implernent the CEDC report
recnmmendationa, hut we note that tho
eecrnmunencdalions cin b adopled amd
implemented at any time at the
dizgcreticn of the gewermental entity
invrdwad, surh as whean additinnal
aullwrily is provided or when
additional resources are made available,

184, W dizagren with arguments
sulymilled b several commeantars thal
ver should relrain Deom adoplios e
recommendations in the CEDC report at
this time in part due to the limited
riprrrsenlalion ol locad and state allicials
in the CEDC, ¥We nole Uil the CETHZ s
working group memm bers did incluade
aomie state and local representation and
il Reporl was ananimously sdoplad, Tn

acditin, tha CEIC membears wara

dili Al in their research, and l]1|_-:1,
interviewed several local and state
officials to develap their
reroramendations. e mmmbers
conducled mora than 30 viclual
interviews and relied upen data and
rescarch by scholars, organizations, and
state and loeal aovornmnnts thal e
eiven digilal erpaily and inclusinn
scholarship. The members also analyzed
rescarch publieations and other publicly
avallably doruments issued 7 nowaviety
[IrBlI'L"HI']lIIIH]“ HOHETL HIZER HliH(]HI.'IiliH HI'III]
think tanks, and advocacy organizations
tor help infornm thelr developoent of bes:
practicas and medal policies o preavent
dizital discriminution and te promaote
digital equity, Among other sources,
marmnbers reviened foderal guidanee
programs and hroadband adoption
imilialives, includiog pactnerships
hetween state and local governments
and internet service providers in
resspemar o the pandemic, While s
urderstand e concerns with Lthe
limited representation from state and
loeal povernmoents, woe find
nnpersuas e assertions from sone
cownranlars Thal e recomemandalions
Irur the CEDMC reporl therelore shiouldd
net be adopted ca this basis, The
mrthodolngy nsed to develop hoth sets
al reconmmiendalions ook inlo
consideration the input and expertise
fromm states and lacalities to hotier
nidaretand theair axpariencas andd
laszns lesarned so lal ullier
jurisdictions might adopt and
implement their sucecastul strategies
and methodalogias and avoid their
mslakes. We encouraps slale and Local
officia s responsible for broadband
cocpansion offorts to monitor the

e I"I*l]ll'l‘-' anel MO wilh the

e harleead CLIC.

Procedural Matters

1585, Reglator Plexthility Act, The
Kegnlatory Flesihility Act of 1980, as
srmencle:d [REA], requives hal s agenn y
[IrBATE A I'HHI.]HH'H'_‘..' Mex |']1i]il_'_c .-IIIH]_'!-'Hi.‘i
Tur notice sud cormmenl rolemskings,
unless the agency certitics that “'the rule
will mol, i promolpated, ave a
sionidcmnt coonomic impact cn o
suhatoamtial rumber of small entities”
Avcordingly, we have praparad o Final
RLE,I'lldtDI'T.- Flexdbility Analysis [FREA)
[HRIN[IRE ||||||~j iz pu.-.*-lh]: unp.ul vl e
rule chanpes conlained in this Repor
o COrder.

V6. Frporwork Boduciion Aet. Uhis
dovwmenl conlains ew or mooilisd
infermation collection requircments
subiject o tha Paperwmk Raduction Act
of 1995 [PRA), Public Law 104-13, All
such new or maditicd information
collectinn regqulramenls will e

subittecd to the Offica nf Managementt
wud T ;]gul (O] fur raview godar
gection 3307 [d) of the PEA. OME, the
general public, and athor Fedoral
apencias will be invited to comment on
Lhe newe ar modilied informalion
collection requirements containsd in
thiz procending, In additicn, we note
that pursuant to the Small Business
Paprrwaork Reliel Actal 2002, Pablic
Law 107198, see 44 11.5.C, 3506(c] (4],
we proviously sought specific comment
o1 b the Commission might furthee
raduca the informalion collaciion
burden for small business concerns with
feawrer than 26 employvees. In this
docnrment, we descelhe sevaral steps we
have laken to miniroiza the information
collection burdens on small entities,

187, Congressionad Heview Act. 'The
Cmmissinn has datarminegd, and the
Adrin steatur of we OTica of
Intormation and Regulatory Attairs,
Offiae of Management and Budget,
cancurs, thal this rule is majer undesr
Lhe Congrassional Raview Acl, 3 TL5.C,
g04{2], The Commisgsion will send a
copy of this Heport and Order to
Cionpress andd the Govornmend
Acconnlahilily 3 Tes puesoand o &
1.5.C, 801(al(1)[A).

158. Confnct Persen. For additional
informaticn o this procneding, contact
the Wiraline Compstitinn Bureau al
WEBLpliseriminfoifon, gov,

Ordering Clanses

TR9. AceardTngly, i is ordered,
pursudul o seclions 1, %, 400 aod (),
303(r] of the Conurmications Act of
17954, aa nmended, 47 1LE.0. 1571, 132,
TRA-(), 3030, andd seclion BORDE of
Lhe Inlrastracture Invesimenl dod Tobs
Act, Mublic Law 117-38, 115 Stat. 4240,
12453—46 (20217, colifiad al 47 11500
1754, that this fepaort and Crder s
atdoptod and parts 3, 1, and 16 of the
Commission’s Rules, 47 CTR parls 0, 71,
and 16 are amendsd as set forth in
Apprmdix AL Thr Report and Erder
shell become affective G0 dayy after
publication in the Federal Register,
varepl Ml i aneradments 1o £7 CFR
1,717, us amended in .-"".[_1[)911{“): AL will
nat becmme effectiva until the Offica nf
Management and Budget completes
revicw of mmy information collection
riquiramenls in this Mepeeet ond Orvedes
that the Wireline Competition Burean
deaterniines is reguicred wder e
Paperwork Redoclion Acl. The
Commission directs the Wireline
Gl 1nm Buarcin o annon s Uhe
elleclive dale lor 47 CFR 1,717 by
subsequent Miblic Notice.

1 T s furiher ovdercd that the
Commission’s Office of the Secretary
sholl sendd o copy of this Brport ond
COedee, Toncloding e Tinal Repulalory
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Flexibi’ity Analvsia, to the Chial
Counsel [or Advocacy ol Lhe Small
Buaincss Admindsteation,

191, 1 i Jueiher viddered? that he
Offien of the Managing Director,
Performanes Program Management,
.h'.i'll:i'n .h'[-.'."?(:r H r_'I_II_I':I-' I_'Ir l}'l iH R[—.‘P(_?."r {.lrm]
Orderin a report to be sont to Congross
il the Governmoanl Acoounlalilily
e J:_ulwuarlt fey the O r|r1||-lru_-r-,-<|r_|.rm|
Kooviear Act, 5 LS50, &010a)( 1104

Final Hognlatory Fievibilitt Anolvsis

Meed for, and Objectives of, the ' Second
Report und Order”

149 The Raporl and Clrder lakeg qn
important step to promete equal access
Lo biread and o all paaplain e
Uniled Stales by adopling roles
pursuant to soction 60506 of the
Tnlrastrucluce Tnvestmenl and Tohs Act
[Infrastructure MAct] that estaklish a
Balanced framewoark to facilitate aonal
iass 0 brosdLand inlerual seeeicn by
proventing dipital discrimination of
acersa. Many hemseholids in the United
States luck equal scoass o broadband,
with disparitics that cross income,
damngraphic, ond geographin ]'luc L
including rural and tribal areas, Among
homseholds with Sroadband access.
]HII]-!-\.IJ‘:H.] LILHTEIan I'Ill lH'ﬂ-, Ilr]Jrll'I: ! |l|]
rura. sreas are all impacted by inlerioe
warv o ofllsrinpe, Uhe Hepoed anod Codar
establishes that o policy or practice will
vinlata the Commission™ prohibilion o
iligilal digeriminaliom el aceass i1l
dizcriminates based on one of section
GOE0G s listed charactaristics (eithar by
inlenl ur in ellecl), and credles 4 process
to report incidonts of digital
discrimination and determing whatler a
violaticn has vcourred,

183, Fivst, the Heport and Orcer
defines “digital discrimination of
accnsa™ ns YTolicies or practices, ot
justifivd Ly ganuing issuus ol Tachinical
or eeonomic feasihility, that (1)
difforentially impact consnmers” ancess
11} ]:IFII:IH(”:IHIHJ i larnal JcuHss prvicos
based on their income level, race,
clhnicily, color, religion o nalioral
priaing or (2] are inlended o have such
dilfTerentiad tenpa]” Socoand, e Hepesd
errnef Chrofer, prohibity “oigital
dizscrimination of acoess.'” 'Third, it
palallishes he scope of coverod onlilics,
ponsiners, dnd services subject o the
prohibition. Fourtl, the Heport and
Cdeder ravises The Comnnissinn’s
informal consurer complaint process
to: (1) add a dedicated pathway for
digilal discrimination cl access
corap._aints; (2] collect voluntary
demngraphic infarmatiom from filers
whe submit digital ciscrimination of
access commplainta: and (2] catablish o
Gl pallveseay Tor crganizalions o

stibmmit digital diacrimination of access
|_:|_rr||l_|-|a'|rll.ﬁ. Tiltl, il armecads carlain
existing Commission enforcement roles:
Bula 1.80, to reference the provisions of
aaction ROSOG in addition to thase of the
Commun’cations Act and nther statnlas,
and Rula 0111 to eflect the
Enforcement Burean's direction to
investigate claims of digital
diarriviinalion of accass anl make
recorimendations as to potential
violations and penalties, Finally, the
Heapart and Crder ndopta, as muidelines,
tha Communications Leuily and
Diversity Council's [CEDC's) model
pelicics and best practices to prevont
digital discrimination v hreadhand
proveiders, and besl praclices Lo advanc
cligital ety tor states, localities, Tribal
govermmenta, and [nited States
territories.

Surmnmary of Signiticant Issues Raized by
Fullic: Cromments in Maspoomsa o e
Tuilial Begulatory Tleaililily Analvsis
([RFA)

194. There were noe comments filea
that spocifically addrossed the proposnd
rules wned prdicies prosented in the TRFA
or otherwise raised isyues addressing
ther specific concorns of, and Timpact on
w1l anl les, Monethalass, the
Commission considersd the potential
impact af the rules proposad in the
IREA om amall entitics and took stops
vl apprenpeiale and leasibile Lo
reeduce Ui comnplisnees burden lor suall
catitics in order e redoce the economic
irnpn ol e rules wnacted heeain an
such enlilive,

Respninsg 1o Cormmeants oy The Chigl
Counsel for Advocacy of the Small
Business Administratinm

195, Pursuant te the Small Business
[mha Act of 20010, which amended the
RFA, the Commission is required to
respond fo any comments filed by the
Chial Counsal for Advocacy of he Small
Business Administration (SBA), and to
proveiede ndetailed statement of any
[!‘lIHI'IHH Ir'IHI]E‘ lis ”'IH IJITIFIII:HH'I:] I'II]H.‘i A5 H
result of those comments, The Chief
Ciounare] did not file any comments in
response to the proposed roles in this
prowrealing.

Deseription and Estimate of the Muniber
al el Enlities o Which the Rolos
Will Apply

196, Tha RIFA divacls apencias In
provide o description ol and where
frasible, an estimate of the munber of
small enlUes thal may be allecled by
thz rules adopted hercin, The BFA
grnarally defines the team Msmall
entity™ ag having the same meaning ws
the terma “amall business"

“small
veganizal o ] enall poverminenlal

juriarliction.” In additiom. the trrm
il bosinees' has e saue meaniog
as the torm “smaoll-business concern™
nnrler the Small Husiness Acn A “amall-
business concern’ is onea which: (1) ix
independently owmned md operated: (2]
s nol darminnnt inits Tield ol apamtion
and (3] vatisfies any additional eriteria
catalilished by the SEA.

197, Bowldl Rusinesses, Hmoll
Orwenizotiony, Small Governmental
jerisdictions, Our actions, over tine.
iy allecl small erlilies thal are nol
easgily categaorized at present. We
therelire desoritin, sl the culsal, hree
broad groups of small entities that could
b divectly affected heeain. [iest, while
Lhere are indusley specilic siz
stanclards for small businesses that ave
warrl i tha vagalatory Mexilility
analvsis. according to data from the
Small Business ﬁ{ln inistration’s [(SBA)
Offica of Advocacy, in ganeral a small
bugziness is an incependent business
having fewvser tham b0 emplovoes. These
bvpes of small busingsses reprosent
00.94% of all businesses in the United
Hlates, which tramalalos 1o 2.5 million
brusinesuas,

188, Moxt. the type of small entity
desnrilaxd as a “amall argnoianlion”” i
wenerally “any nol-loc-prolil enlerprise
whicl is 111(10}::011(10111[1- o] and
oparated qud is ool dominant in ils
ficld.” The Intrrnal Kevenue Servicn
(TRET uses 0 revanoe lanchmark of
850,000 ur leas to celineate ils annual
clocteomic filing roguircments for small
exernpl ureanizdlions, MNaliomwids, [or
tax year 20240, there were approximatelv
447 889 smiall ecampt organizations in
Lhe TLS, reporling revenues ul $50.000
or _es8 according to the ropistration and
tax data for eempt arganizations
avaiable from the TRE,

199. Finally, the small entity
dewrnrilaad as a small governmental
jurisdiction™ i delinasd gerlel'a”}' Hy
“governments of cities, counties, towns,
Lowenishiges, v Tages, school dislricls, ar
special districts, with g population of
lesa than fifty thousand.™ LS, Gensus
rean data Trom The 2017 Carsos ol
Covernments ndicale there weee 90075
Towew” governmental jurisdiclione
consisting of general purpose
govarmenls ansd spreial porpose
povarnmenls in e Uniled Slales, OF
thiz munber there were 36,931 general
[rpnse goarnments rmimly,
wnicipal and Wwwn cr lownskip] wilth
populations of leas thon 50,000 and
12,040 special purpose govarnimenls—
independent school districts with
cmrolhment populatioms of 1oss than
G, .'J'nl;i,‘.l,'ll'(]ir15.|_:,-', based on Uhe 20017
115 Census of Covernments data, we
vl aal b Toas) 38,971 colilics Gill
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inta the rategrey of *small
govarnmenlal jurisdiolions.”

200, Wired Telecommunizations
Greriers.'The L5, Gensus Burean
dafines this industery as establishmeants
privarily engaged in IJ[JEL'HliILE. drddfor
providineg aceess to transmission
facilitics and infrastructorn that thoy
ot anddor Tease Tor the trnsmissionn of
voica, dala, Lexl, sound, ang video using
wired comrmunications networks,
Trimsmission tacilitics may ke kascd on
asingle lechoology or o combination of
techinnlogies. Lalallishments in this
industry use the wired
telecommunications network facilities
that they nperate o provice a varialy of
saryioes, such ue wirad telephory
servioes, including Yoll® services, wired
[rakle] andio and video progrananing
distrilmtion, and wired Broachand
inlarnel services, Dy exceplicn,
eetablishments providing satellite
television distribution sorvicns nsing
Facilities and infeasteuctore that they
poecale are included in (his industry,
Wired Telscommunications Carriers are
alao reforrod to ng wircline corricrs or
Fizrd Tecnl aervice providers.

201, The 50A sl business sive
standard for Wired Telecommunications
Carricrs rlassitics firms having 1,500 or
leovecy conployoes s small. LS. Uensas
renu data foe 2007 shaow thatl hare
wirn 3.05%4 firms that operated in this
industey for the entive vaar, OF this
numbear, 2,463 (rms 1_'||j|e|'al-:-|u:f wilh
fevver than 250 emplovess,
Additionally. based on Gommission
clata in the 2022 Universal Scrvico
SMeoniloring Rapoord, as ol Heeembear 31,
2021, Lthers wers 4,590 providers hal
roported they wore cngoeed in the
proviaion of fixed local services. OF
thase providars, e Comimission
malirdles hal 4,146 providers have
1.500 or fower employees.
Cionanqnontly, naing the SEBA s small
brusiness siae slandied, mest of thesa
preovidees v le covsidarced small
entities,

202, Lol Exchangs Carriers (1LECel
meither the [l.:l[I.IIII‘w!:-IIIII o e SHA
]I.r]:'i (]H\.‘F"]EIFZF"[] H sive sl HIIIZ-!HI'II] rlll' Hrl:d”
buginesacs specifically applicable to
local exchanga seevices, Providers of
Lhese sarvioes include beth incumbent
and competitive local exchange service
providers, Wired Uelocommunications
Linreicrs s the closest industes with an
SA sl Tsiness sive slandand.
Wired Telscomumuanications Carriers are
also refarrad Lo as wiraling carriars or
[ixed local service providers, The STA
small buziness size stancard for Wired
Telacommunications Carriers classifies
firms having 1,00 or fever emplovees
as small. TLE. Cenaus Buremi data for
2017 sy thal Twra wearg 3,034 linus

that nperatad o this industey for the
eulive vear, OF this wwmber, 2,964 [ons
operated with fewer than 250
crplovecs, Additionally, based on
Commisaion data In tha 2022 Universal
Service Moniloring Reporl, as of
TDecember 31, 2021, there were 1,590
proveiders that roported they woee fxed
Tl cxrhiongs servic penvidors, OF
thase providers, e Cimmission
estimates that 4,140 providers have
1.300 or fower cmplovees,
Ciomasquently, naing the SHA s amall
husiness sise slandand, mosl of thesa
providers can be considered small
catitics,

2. Cnenpaetitive Loeol Exchonge
Corriers (LECs), Naither the Comunission
nor the SEMA has developed o size
atandaed fer small businesses
aperifically applicabla o laral axrhanaa
servives, Providers ol these seevices
inelude several types of competitive
lereal cocchonges service providors, Wired
Telacornmunicalions Carriars 15 the
closes) ncdustey wilh an S30A small
buginess size standard, The 8BA small
husiness size atandard for Wired
Telenormunicalions Garriers closailies
lrrns ]IH'.'-III:-: 16000 nr laar Hrll|1.|ﬂ.'_.'Hl-!'H
as small, TLS, Census Durean data tor
2017 show that there wero 3,054 firms
that operated 10 this indnstry for the
aorlive vear, O his nomber, 2,964 Mans
operated with fewer than 250
croplovecs, Additionally, based on
Cammiss on data Tntha 2022 Lnivarsal
Sarvice Monitoring Repuort, as of
December 31, 2021, there were 3,378
providers that veported they weee
cornpelitiva local exchange service
proveiders, O hease providers, e
Commigsion estimakes that 3,230
proveiders haove 1,200 or fower
I mp]m.{-:‘"- { ﬂnm‘r]m*nth nsing the:
SDAs sima | business size standarl,
mogt of these providers can be
consicderoed amall ontities,

204 Ilerexchonge Goeeices (1X0s).
ailher The Commiasinn nore e S0A
has developed s small business size
standard specifically for Interexchanme
Ciarriara, Wired ''eleconmmunications
Carviars 15 1he vlosss) industey will an
SBA small business size standard, The
SBA small business sizo standard for
Wired Talacommuynications Carriers
class fes firms having 1,500 or fewer
emplovees us small, LTS, Census Bureau
data for 2017 show that theve were 3,054
Firrns that operatad in this industey Tor
e enlive year, O his number, &,964
firms operated with tfewer than 250
criployecs, Additionally, based on
Carvmisaion data in the 2022 Univorsal
Service Moniloring Reporl, as of
December 31, 2021, there wers 127
provviders that roported they ween
pigaged i e prowvision of

intarexrhanga servicas, Of thase
1_1|':_|~.-'i{]|-,'r';i, e Cornnission eslirmles
that 104 providers hawve 1,300 or fewer
cmployess, Consegquently. using the
SHAY small husiness size standard, the
Commission eslimales thal he majorily
of providers in this industey can be
considered small cntitins,

205, Cuhle Svatenr (peeaions
{ Telecm Aol ":rurufmﬁ,l Tha
Communications Act of 1934, as
amended. contains o size standard for a
“srall cable operator,” which is "a
cabile operator that, divecily or l]IIIIIJH_,]I
an afiliate, serves in the smprosste fewer
than one percent of all subscribers in
tha Unitad Statas and is notaffiliated
with uny entity or entities whove gross
annuil revenuss in the aggregate exceed
S250.000,000.7 Far purposcs of the
Telaram Act Standard, the Comntission
datermned thal @ cable systen: uperalor
that servos fewer than 677,000
subseribers, eithor dircctly or theough
alfiliates, will mest ha delinition of a
small cable oparalor based on the cable
guhscriber count established in o 2001
Publie Notice, Based on industey data.
cialy sin calle avateom apratoes have
e han B77 000 solseribers,
Accordingly, the Commission estimates
that the majority of cable syston
cyeratora are small nndor this size
slamdan]. We nole linwaver, Thal tha
Commission neither requests nor
collects information on whether cable
svslar oparators are alfiliated with
entitias whose gross unnosl revenues
ereed 5250 million, Therefore, we are
unabla at this tinwe to estiniate wizh
gresber peacision e number of cabila
seslar oparators Wal would qualily as
gmall cable operators under the
difinition in the Communications At

206, Ciler Toll Careiars, MNaither the
Cornmission nor the STA has developed
a dednition for small ausinesses
specifically applicakle to Cthor ol
Cirriers, This category includes toll
rareienrs Thal de ol Tall willtin tha
categories of interexchiangs carrisrs,
oporator service providers. prepaid
calling cord providers. aatellite sorvicn
varriers, o 1011 raaallers, Wired
Telecommunications Carrlers is the
closest industry with o SBA small
business size standard, The SBA small
business size standard for Wired
Telecommunications Carrlers classifies
firma having 1,500 or fewer emplovees
as small. LLE. Census Bureau data Tor
2017 shwow hal lhera were 3,034 liros
in thiz industry that operated tor the
catire yoar, Of this number. 2.964 firms
coerabed with feweer thar 250
amployveas, Addilicnally, based on
Commission data in the 2021 Universal
Sorvine Monitoring Report, as of
Theprnloer 37, 2020, e wene 115
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prowiders thal vaportad They werns
puzagad 1o he provision ol olher o]l
gorvioes. Of these providers, the
Ciomnmissiom cetimatos that 113
providers have 1,300 o Tawear
pmployaas, Consequently, using the
SBA's smal. business size standard,
mist ot those providers con e
considerad simall enlilins.

207, Wireless Telecomiriniiool ios
Ceerrfers fexcept Satellfte). This industry
cornprizes cstablishments emgaped in
cowerating oud madntiniog swilehing
Al Leansimisaion Macilities 1o provida
communications via the airwaves,
Latablishments in this industry have
specirum Jicensas and provice sarvices
using that spectrum, such ag cellular
SETVICEs, pasing services, wireloss
intornet access, and wireless vidoo
sarv oes The SBA size slandard Tor this
fudusley classilies o business as suall il
it bas 1.500 or fewer cmployess, TLE,
Ciemaus Burnau datn for 2007 show that
thars ware 2497 firms in this indastey
Lhal aperaled oy the enlive vear, OF Ul
number, 2,837 firms emploved fewer
than 250 cmployers. Additionally,
brnaced o Cormomisalon cdata in the 2022
nivarsal Servica Momilneing Reporl, as
of December 31, 2021, there were 594
providers that reported they were
rmaaged in the prodision of wircless
sy ps. (O s providers, The
Commission estirmates that 5311
providers have 1,300 o1 fower
emplovaas, Consequently, using the
SDA's small business size standard,
most of these providers can be
comsidered small entitins,

2. Saledlite Telerammnicnt fores.
This induslry vorprises [rns
“primarily engaged in providing
relecmmrnnications setvices to othor
erlablishmants in tha
Lelecornrnunicalions and broaccasiing
inchustrics by forwarding and receiving,
communications aimnals wio o systom of
salalliles or roaelling salellile
lelernrmnwalinns Salellila
telecomriunications service providers
include satellite and carth station
omnerators, The =BA small husiness sizn
slandan] for this indusiey ilassiline |
business with 338.5 million or less in
annual receipta as small. LS. Gensas
Bureay data for 20017 slhow thal 275
finms in this industry operated for the
catire vear, Of this number, 242 frms
had eevemue of less than 325 million.
Additionally, hasad on Comrmission
clala inn Lhe 2021 TTniversal Service
Menitoring Report, as of December 31,
2020, thers were 71 providers that
rl‘.[‘.t'rl‘lf:.'] lht:_'_.- WL f:l‘:lf_;ﬂf_;i:i] in the
provision o salellile
telecomriunications services, Of these
providera. the Commissiom sstimates
thal approsicmiely 46 providers hove

1300 ar fewer smplnyaas.
Consaguently, using (e SDA' sl
buginess size standard, a little more
than of these provicers can be
comsiderad simall entities.

209, Locul Resellers, Neilher e
Commission ner the SBEA have
dovilopod 2 small business size
atandard apecilically Tor Local Rescllors.
Telecomemunicalions Resellars is the
closest industry with & SBA small
husiness size standard. The
Telecommnnications Reselloes Industey
comnpreises aslalilishiments angaged in
purithasing aeeess and network capacity
fronn ovwmers aned operators of
telacommunications networks and
reselling wired und wirelasy
telecommunications services [exoept
satallite) to businesscs and houschalds,
Eatallishments in this indoatry resall
lelevonununical ions: ey do nol
operate transrizsion facilities and
infrastructure. Mobile virteal netweork
aperations [MYMOR] aca inchoded in this
industry, The SBA sinall business siza
standard tfor Telecommundcations
Reasllers classifics a business as small if
it has 1,300 o fower cmployans, LLS.
Censies Borean dala e 200 7 showe hal
1.38C firme in this industry provided
resale services for the entire year, Of
that number, 1375 firms aperated with
lavear Than 250 amplayeas.
Additionally. based on Commission
data in the 2022 Lniversal Service
Monitoring Heport, as of Decenler 31,
2021, there wera 207 providers that
reported they were engaged i the
provizion of local resale services. OF
thase providers, he Comimission
eslimates thal 202 provicdars have 1,500
or fewer emplovecs, Consequently,
nzing the 58A"s small business size
slandard, most of these providers can be
considered small anlilies,

210. Tall Regeilers, Meithor the
Commmission nor the SHA havn
developed a smnll business sise
slarnlard speralically Toe Toll Husellers,
Telecomriunications Resellers is the
closcst ndustey with an SBA small
husinness sire standard. The
Telecorrimnicalions Heasullar incusiey
commprises catablishments emgaged in
purchasing access and network capacits
leoo owners and opevalors of
telecommunications networks and
reselling wired and wireless
telecommunications aorvices (exoept
salallita) tn besinesses and houselolds.
Tslablisbunents in Lhis industre resell
telocommunications: they do not
operate transmisaion facilities and
infrstrnciure, Moblle vicleal nelwerk
operalors [(WMVINOs) aee incledecd o Us
industry, The SBA small susiness size
standard tfor Telecommmninntions
Rl lars assilias o Dusiness os small il

it las 1,500 or fawer amploveaas. LS.
Cransus Bureaw dala for 2007 show thal
1.388 firms in this Industry provided
resile services for the entire year, OFf
that numbaer, 1.573 firtons eperated with
levwkr Lhan 250 ain ployeas,
Additionally. bused on Commission
data in the 2022 Univorsal Scrvice
Menitoring Beport, as of December 31,
2027, thera wera 457 prnvicars Thal
reported they were engaged in the
provision o toll services, Of these
prowiders, thr Comamission estimatns
thal 438 providars have 1,300 or fawear
employess, Consequently. using the
SHAS small business size standard,
mnst of thase providars can he
considerad small antitise,

211 Al Chther Telecommunications,
Thiz industry is comprised of
astallishimeants primard’y angaged in
providiog specialisel
telecommunications services, such as
satellite tracking, communinations
talemetey, and vadar station cperation.
This indusley also iccludes
establishments primari v engaged in
providing sate it terminal stations and
nssocialed fhcilitics conneotod with one
vt rcre larrasl I'ii-l] H-"-‘-\.l FIrn- A I'i:l [H | IH]J]H
of transmitting telecomumunications to,
and receiving telecormmunications from,
satollite systemes. Providors of intormnt
rarviops [aog, dinl-up 15Ps] ar voice over
internet protocol (Voll'l services, via
client supplicd telecommunications
connactions are also includad in this
industry, The SDA smull business sizs
standard tor this industry clussities
firma with anmuoal receipts of 835
millon or less as small. LA Ceansus
Durenau data o 2017 slhow thal (here
wore 1,079 firms in this industry that
operated for the entice vear, Of those
liema, 1,050 had revenee of less than
545 million, Daced on this data, the
Commission estimates that the majority
of “All Other Telecommunications™
firma can T considered small.

Uegeripfion of Preofected Heporting,
Hecordbesping and Other Compliance
Hedqueiremenls oo Smoll Kniilies

212. The Report and Creor adopts
rules delining digilal discrinminglion
muaking it unlawful tor any broadband
provider or covered cntity to adopr,
nnplernent ar nliliee policies or
practices, oot justifiec by senuine issues
of technical or comemic foasilbility, that
clilTeranlially impacl consumers” secess
to brogdbund internet access service
baserd o thair income level, race,
elhoicily, color, relizion, or naliongl
origin or are inteneed to have such
diffarential impact, When invastisating
claims of digitel diserimination, small
cntities will noed to gather and provide
informnalion meadad Ty The Commission
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o assrss claims nf techuical or
poonoidc feasibilily, auc prova by a
preponderance of the evidence that the
policy ot practice in question is justified
bry grmming issues of lachnical or
peononic leasibilily, This may involve
additional statf time, possibly by
cngineering and accounting
professicnals that can speak to techinical
PHERCCIWITNIE 155 165,

213, In reviewing the record,
comnmentors pxpressed coneern aboct
chatacles faced by small providoers,

I Leneenerr, wee adopl a Mexilila appeaach
to assessing the technical snd eeonomic
feazibility of a coverad entitv’s
practices, and will review alleged digital
discrimination of acvess on w case-hyv-
cise basis. Lhe Gommission doos not
have sufficicnt information on the
rrenrd togquantify tha cost nf

corp tance [or sl snlities, The
Commisgion. howover, anticipates the
approaches it hos taken to implement
tha raquiremeants will have minimal
implications because ils approach Lo
investigations accounts for variations
among provider types ond industry, and
will failer its interactions with such
small anliliee loarcone] e hecs
burdens.

Steps Takent To Misinize the
Significant Evonooic Tmpact on Small
Fntities, and Significont Alteowatives
Chanesiclowend

214 The KFEA roquires an ageney to
provide “a descreiplion ol the sleps the
dpency las laken W minimize e
significant economic iImpact on small
catitics o . . incloding a statoment of
l]l(l L'JI:ll]iI], FHI:[I:;\". iI[I':] ]lf‘HiII FEATSOHE S J‘I.ll'
selacling e allernalive adopledd in The
final rule anc why eack one of the other
significant altornatives to the ralo
vomsiderod Tee the agoney whinh afToc
the irmpaect an small anlilies was
rejecled,”

2135, The Report and Crder cstablishes
A halanced framewotk o facilitate roual
doiass i III_IFUHI:_H_."HII'J in larnal Ei-l'!'f"l."ili_!l'ﬂ ll_]_‘g.'
proventing dipital discrimination of
access 1o thal seevice, Thoese roles
Hglnpled in lhe R.ﬁpur'l rined Edrder
aclidress Tsionsss pracdices aod policies
that imnpede equal access to brosadband,
take into anconnt issues of teehnical and
peonernic feasitilily tThal pese serions
challenges to full achisvement of the
copunl acacss objective. and consider
impents nn smEll anlilies. The
Commission considersd small business
intarests in including “genuine issues of
Lechnica, or economic Tedsibilily™ o the
dofinition of “digital dizcrimiration of
access,” Tha Commission alen
acknowledged that the technical andg
coonomin challemgns that provideors faon
in deploying and sereing roral zonl

nrhan areas can vary oraatly. The
Cornrmiss un's HEIJI'LIH-LZ]‘I Loy tachnicul and
economic teasibility accounts tor
varfotionsg among provider types and
industries. Moveover, the CELC

concluc led oulreach Lo small-, minod -,
and women- businesses in developing
the medel policies and best practices to
provent Jdigital discrimination of acoess
aclaplad by the Begoel and Cedee

216. In redching its inel conclusions
in this procecding,. the Commission
consicderoed o number of alternatives,
such as addrassing digital
dizeririination of sceess isswes raised
cither in other proceedings, or in the
current record, That conalid F'II:I[-H['II.iE'IH}'
impuct amall businesses. For sxampla,
vz aonsidersd whether to establish an
Office of Civil Rights within the
Commiss rn. as several commen fars
.lldll.'H I_JI':._?‘H(_] us Lo |_]r_:, ]'II_I'L"-'H'L'HI' TH '-1.-'”]
muake this assessment outside the scope
of this proceoding as o matior of internal
alruchura, ovganizatlon. and stafling,
Additionally, the Comumission
determined that, at this time, its primary
focus is to implement affective rulos <o
acdedress digital discrimination of aconss
]!I:.-' It slalulney daadling sel 1:}'
Congress, but will continue to consider
the thouphttu. proposals not addressed
in other sections of the Hepart and
{rddae. We also considesal] proposals Lo
modity rurrent Commission data
collections to accept now data or
atherwise undartake naw data
collections, TTowevar, it s currertly
unclear whether o new data collection's
burdens would outwreizgh its potential
henelils, becausa the Commission has
access Lo number of dala colleclions
and potential data sources that moay
assist in our analysis of digital
dizcrimination of accoss claims,

217 We considerad addilional
alternatives that may impact small
cotitics, inchuding how wo define terms
naced inoour digital discrimination
analvsis fne axample, wa daclinad 1o
adopt specitic stancards or definitions
for different tvpes of providers beeanse
w want thoas tules to maintain “he
Mexibility naeded 1o add reess peoeidars
of various sizes, difference technologics,
and the unigue circnmstances of cach
covarad entity, including small
businesses, We also declined proposals
to detine digital discrimination in a
manner that considera differences inthe
profitability of seeving ona arma over
anoller, becauss we waish prolilability
gopuarately from technical or econcmic
feazibility, W did not include issacs
pertnining to personal data that is
processad by an algorithm in the
definition of digital discrimination
hrcauae seetion ROROEG is not direetly
e bl Lo aose concerns, To elimd nale

potential loophnlas in complying with
Lliese pules, we relain Lhe ler
“menuine” as part of our definition of
digital discriminatiom to emsure tha
coversd entitics cannot rely upon
nnsupported assertions of technical or
poonornic fasibility o ralule Cluires of
digital discrimination of access,

Report fo Congross

218, The Connnission will send a
cagry al tha Repeet oo Oeder, incloding
Lhis FRIPAL inn 4 report Lo Congress
pursuant to the Gongressional Eeviow
Act? I addition, the Commission will
send a copy of the Hapaord and Chedor,
inchudins this FREA, Lo e {Chiel
Counsel for Advocacy of the Small
Buainess Administeatlon. & copy of the
epord wred Qroler uud TREA (ur
smmmaries therect] will also be
pulilished in the Federal Register.

Lisl of Subjucls in 47 CFR Parls 0, 1,
and 16

Commun:cations,

Telmooumnical s, (eimizalions and
Funections, Fqua] Arvcess Lo Juslics,
Investigations, Menaltics, Digital
Disceinninutiomg Kol noss.

Feverul Sumnunicalivng Coulnission
Marlene Jortch,

Merralare.

Final Rules

Tor the reasons ciscussed in the
proamble, the Pederal Communications
Cinmmission awends 47 CFR parts 10,7,
und 16 as follows:

PART (—COMMISSION
ORGAMNIZATION

m 1, Cffective March 22, 2024, the
anthority citation for part 0 is rovisod to
rrsind as fulliawes;

Authority: 47 ULEC, 131, 134(L]. 154[]1,
156, Y25, 400, o 1734, unloss alhcraise
rulesl
B 2, Ellective March 22, 2024, wmend
0,111 by adding paragraph [a)(30) to
veadl as [ollows:

Functions of the Bureau.

-

E0.111
(s) -
(30) Krsnlve complaints alloging

vinlalions of digilal discriminalion of

access pursuant to 47 CFR part 16,

K w A " i

PART 1—PRACTICE AND
PROCEDURE

m 3, Effective March 22, 2024, tha
authority citation for part 1 is rovisod to
I'HHI] 2L r[l"lil'.-\.-'ri:

0l section G ]0A
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Avlhurily: 47 TLEAD s, 2,00 %13; 24
[LEC 2461 pole; 47 1180, 1754, unless
ikl ool

B 4. Effective March 22, 2024, amend
180 ]:_{.- H:]:]an [HIF.-IHI'HP]’I (u](E) 1 reed
g follonws:

§1.80 Forfeiture proceedings.

I:'H'\ P

(#] Vinlatod soction GORE of tho
Infrastructars and Jobs Act of 2021 or 47
LiFE part 16.

[ . " 0 n

B 3. Delayed ndefiuitely, wnewd §1.717
b adding ™, cxcopt for digital
discriminalion of access informal
comp aints filed pursnant to 17 CFR
part 167 atter Vin ancordanen with
1,721 and halore tha EHrl’u{l in the
last sentence and by adding a new Las:
seinlenn.

The addition roads as tollows:

§1.717 Procedure.

* ® *In addition, for the purpose of
infarmal complaints sulvnittes ander 47
CFR parl 106G, tha Commission’s informal
cornp_aint procedures will apply to all
covered rmtitics as defined in 47 CFR
11,4,

m . Effcctive March 22,2024, add part
16 Lo reacd as Tollows:

PART 16—DIGITAL DISCRIMINATION
OF ACCESS

Sec.

TR Parmns:

16,2 Deluilions,

16,4 Digital cizcrimivation of accoss
prodilibed,

16,4 Finclinss of ciscriminatico.,

16,5 Techoical aod eeonom e Teasibilily

18,8 Enlur cienl,

16,7 Advisory apinions,

Authority: 47 LA 1754, nnless
othatwiss notad.

§16.1 Purpose,

The purpase of this part 1s to
nlamenl grclion G0E06 of the
Infrastructors Investment and Jobs Act,
135 Stal 420 [2021) [Infrastructur Acl)
Lhal requires Whe Cowguission Lo adopl
rules to tacilitate erual access o
hr:_:-an”m TH] i'll.|";'!|'l|".:'!|, HUUHRY .‘j.l:"T'l.-'il'._!&!.
taking into account the issues of
baczhnteal and soomomic leasihilily
presenbed by Lhal objeclive, lncluding

i} Pravenling digital diseviminulion
nf acoess based on income Ievel, mce.
cllinicily, valor, religion, o nalinmal
priging and

I:TJJ Tﬂunl[ﬂ}:iuﬂ HECESSHY SLEps [ the
Commizzion to take to eliminate
digrriminaticn desctibiend in this part.
§16.2 Definitions.

Broadbond intornot noress aominn 1
dalioen] e §85.170) of (Lis subchaplar,

trovicibosd provider is dafiner] Ty
454, 1600(0) ol Lhis chapler.

Ciomsurer inchides cureent and
polenlial subscribers, individoal
persons. groups of porscns, indivicdual
crzanizat omis, and oronpe of
organizations having the capacity to
suharribe o and receive brondkand
ileirnel qeress service.

Lovered antity iaclhirdes hroadband
inlernel awess servico providers aml
entities that provide services that
facilitate and affect comsumer ancess to
bBrosd ] inlarnal acesss servios,
inzluding but not limited to

(1] Broadband internet access service
provwiders:

(2] Conkractors ratained by, or entities
working through partnership
'rIHI'III."-TII(II'I' =0T [I”'Il."-']' ]:Il]!-ii (Lt
arrangemants with, bhrosdband irternet
arneas servion providers:

(3] Enlities Fscilitaling or involved in
the provision of broadband intcrnet
HLiLiBhRS HHI""\.-'I-IZH:

(4] Entitins maintaining and
1] FIHFH‘]irIH 1H W II'.k. -I 1] rl'HH' recilira; Hrli]:

(2] Entitins that athorwisn affoct
M THIITIET ACOaEs o III:IT'HHIZ]]].'I r||] i larmel
ey soervice,

Covered elements of seredve s defined
as ay componnts of service quality or
fererns ] condilions oo owhich
broadband inlernet aveess servics s
proveiderd. The definition ircludes, bot is
net limited to:

(1) Deployment of brnadband
infrastructure, network upgrades, and
netwotk maintimanae:

(2] Service quality components and
ther terms anel comditinns on which
brodband inleruel aveess sereios is
provided, inclucing but not lrited to
aperds, capacities, latemey, data caps,
throttling, pricing, promotional rates,
imposition of late foes, opportunity for
crjipren | renlal instn]lnlinn e,
contract renewl termes, service
ternination teema, and wae of customoer
credil and acoounnl -||i:-clur_1,';

(3] Markeliog, adveclismmen, and
ol I'I-!‘J-H'}'I; HTII:]

(4] Trchnical somvicn, onaite sorrion,
HTI'L] I'_Il}'ll':"'l' IJI'T_I'L"i:G:i_'Ir'I K] F cLslomer HE"'I"\.I'i(_'H.

Covered servicey s delined as
broadband internet access scrvice by
1,100 of this subchaptar,

Digital discrimination of access
means prdicTes or preacdives, ool josilied
by genuine issues of techmical or
coonomic teasibility, that differentially
impact conswnees' accase 1o broadband
internet access serviee based on their
income Ievel . race, cthnicity, color.
religion, or national origin or are
intended to hove such differontial
il

Eronomirally fonsibio meoms
reisUr e by s hievalila as avidance] Ly

prires snecass by covared entiries undear
simfilar clrownslaonces ur deronsicaled
now econorlic condittons clearly
indicatng that the policy or practice in
guestion may reascnably be adopted,
implemented, and utilizod,

Equeal aeeess meany the oppertunity
to subsnrila to an offered servien that
provides compdardable speeds, capacily,
latency, and other guality of service
metrics in a given area, for comparable
Lerrus gud conedilions,

Solmeriber s delioed as o subscriber
to broadband internet access scrvice as
dafined as in £4.1(1) of this subchapter

Technically feasible means reasonably
nehicenbdie as evidenoed Ty prior
suceess by coversd enlilies under
similar circumstances or detconstrated
Lerhinnlopira] advanres claarly
indivaling that the policy or praclice in
guestion may reasenably be adoptod,
implemented, and ulilizac,

£16.3 Digital digcrimination of access
prohlblted.

(n) Ihis anction provides the
Commission’s interpretation of actions
that constitute digital discrimination of
sess e 47 1150 1754,

(] It shall e unlawtul for any
bircadband prosidec, or coverard entity as
olagurilid in this parl, Lo adopl,
nplerment ar nliliae policies or
praclices, nol justiliec by senuing issues
of technical o econeinic feasibility, that
dilfaranlially impacl consimers” accass
Lo brogdbaud inlernel access service
brased on their income lovel. race,
althoicily, color, relizion, or national
origin or are intenced to bave such
differemtial impact.

E16.4 Findings of dizcrimination.

i) Dhscriminatory treatment, The
Commissinn may Tnd that a coverad
eulily engsged in inlenliomnsl
dizcriminaticn by direct evidence or
circumstantial evidence that the coverad
entitv’s policy or practice was adopted,
implomented, or utilized with the intont
Lo liMerenlially inpacl consamers”
access to coverod servioes or covered
elemnents ol service oo one or more of
the bases listed in section 60506(h) of
the Infrastructnre Act,

() Dhscriminotory effect, Tha
Ciormmission may find that a coveeed
rolily adopled, frplamanted, o oliliced
d policy or practice that had a
dizcriminatory effect on one or mora of
Lhe bages Llisted o seclion GO506H] ol
the Infrastructure Act. A discriminatory
affect occurs when a facially nentral
policy or practice differentially impacts
confsImets’ ancesa b covered sorvices or
ot elemsnls of service,
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§16.5 Technical and economic feasibility.

(o) Ywhere the Commission determines
thal a covearsd antily's policy or practica
ig ruolivated oy discriminglory inlenl ow
the basis of income lovel. race,
alhnicily, color, ralision, or nalional
origin, the entity will not be fownd
lahle for digital cisrrimination nf
wocass i e policy ur praclice is
justiticd by genuine issues of technical
mr renmomic foasihilite.

(b Where the Commission determines
that a coversd entity's policy or practioo
L diseriminalory elfics on the Tasia
of income level. race, ethnicity. cnlor,
rel ainn, or nalional ariging tha anlily
will ot be found lakble for digital
discrimination of acress if the policy ot
praclive is justified by panuing issuas of
technical or economic feastbility,

(] Comeerad entilias have a hurden
ol proviog Lo Le Comurission Lhal 4
policy or practice under investigation is
justifisd Ty panuing isspac al tachniral
of economic feasibility, This may
include proo? that availasle. less
discriminalory allernalives vwary nol
reasonably achicvable at the time the
palicy ar practcn was adnpted,
implamented, or utilized bacause of
penuine technical or coonomic
EITCATIER

i) Genuine issues of tecknical or
CCORMIG Fn35|1}1]1l1 must b
domonstrated by a PDL]_.-L'IHd“I‘.lElL:U of the
evidenen, with the covercd entity
providing the Commission a1l ol T
empirical evidence and documentation
nacde] Lo subsbimliale the leclnical or
ecanirmic juslilicalions e he policy ar
practice under investigation,

(a] The Commission will dalarming
0l & case-by-case basis whether penuine
imsues of teehnical or coononzin
[easilbility justilied the adoplion,
implomentation, or nilization of o
palicy ar practics that was mntivatod by
discriminatory intent on the basis of
incomie level. race, ethnicity. coleor,
rlainn, or nalious] ariging o 1Tl
caused disoriminatory effects or one or
more: of these hases,

E16.6 Enforcement

Any allegation that o covered cntity
Teas winlentend thoe |'-:H|.]ulin|'.-.. in 1 Tiis prinl
may be refarred to the Commission's
Eniorcoment Buroema.

§16.7 Advisory opinions.

(#) Pracedorss (1) Any |-1|Iill. 1hal is
subject to the Commissicn's rules
implementing section GORDE of the
Tnlrastiruciure Acl mdy reguesl o
advisory opinion from the Enforcement
Rurean ragarding the peemissibility of
its own policies and practices affecting
acceas to broadband intornet ancess
ey 0w, R uesls for wlvisory opinions

may Ts e wia the Crimimission’s
websile or wilh e Olce ol e
Secrotary and must be copicd to the
Chiaf of the Tnforcament Buraat and
tha Chict of the Investipations and
Hearinga 14viaion of tho Enforcomeont
Rurewu,

(2] The Enforcement Burean may, in
its discretion, determing whathar to
isgue A aelvisory opinion o responsy Lo
a particular request or group of requests
and will inform sach raguesting emtity,
in weriting, whether the Burean plans te
isaum an advisory opininm regarding the
matter in question,

(3] Kerpuests for advisory cpinions
musl relale loa currsnl ar proppsel
policy or practice that the requesting
party intenids to pursiune, T'ha
Trlircermenl urean will ool respondd Lo
requests if the same or substantially the
sami conduct ia the subject of & corrant
government investigation cr proceeding,
including sy ongoing litigation or open
rudeanaking al T Cononission,

(1] Requesls [or advisory cpinions
nnst be accompanied by all material
informalion sullicient or Enlorceman!
Bureau statt to make a determination on
tha penpnsed condunt for which review
is requested. Reguesters must certity
that tactnal representations made to the
Burcau are truthiul ad acourate, and
that they have not intentionally omitted
any in‘ormation from the requast, A
request for an advisory opinion that is
suhmitted hy a bnsiness emtity or an
urganizal o nusl Tt e, i d Y I
111J. “vidual who is authorized to act on
hehalf of thar emrity cr nrganizarion.

(3] Enlorcement Durgaw slall will have
dizcrotion to ask partics requesting
apiniona, as well as other parties that
may have information relevant to the
request or that may b impacted by the
proceose] comluel, o enddilional
information thut the staft deems
nencasary o respond o the romaest.
Such additiona] infinnation, il
furnizhed vrully or during an in-person
o ference with Borcao stalT, shall Te
prornpd by con dreed Toowerilines, Parlieg
s nol oblisated 1o respon] o stall
ingpuiries re].,-ilr;eﬂ Lo addvinory opinions. 17
a requesting party fails o respond toa
slall Tonguiey, hen Uhe Darsnn oy
dismnizs Lhal party’s request lor an
advisory opinion. 1t a party voluntarily
s pcands Lo a sEalT inegoiey Toe aldilional
inlermation, then it musl do so by a
deadliine te be spocified by Bureau staft.
Advizory opinions will axpressly slale
that they rely on the roprescntations
made by the ronesting party, anl that
thav are pramized on the spacific facts
and representations in the request and
sy suppierenlal sulunissions.

(b Hesponae. Attee eeviow of a regnest
sulnitied hersunder, e Tonlomceanl
Buresy will:

(1] Issue an adviscry opinion that will
state the Burean's determination as to
wleller or ol the palicy or praclice
datailad in the rerjuest uurn]__:a]ies with
the Commission's rules inplementing
section G006 of the Infrastructure Act;

(2] Tsaue a written statement declining
b respond to the regquest; or

(3] Take such other position or action
s b considns approprinte. An advisory
pxinien slales only the anfomemant
intention of the Entercement Bureau as
ot the date of the npinion, and it is nnt
binding o any parly. Acvisury
ppinions will be jigsuad withoul
prejudice to the Enforcement Bureae or
the Coramissicn to recensider the
ruestiona involvad, or i rescingd or
revoke tha pirion. Al visory opinion
will not be subject to appeal or further
roview,

|:| Frforcoment offect, e
Enfurcement Buraau will have
dizeretion to indicate the Burean's lack
of enforcement intent in an advisory
cevinion based on the facts,
represanlalions, @il warranlies nede by
the requesting party. If the Burean
datermines that o policy or practioo
civrrently in effect violates Commisaion
rules, il may provide in he opicion thal
it will not take enforcement action
within a designated rinne porined if the
1_|-:J]iL:_'_c or £H'e||,l|'|;1: i l_H'i_:lIIIl:l”_'_-' correled,
The requesting party may rely on the
orviniem mly o the cxtent that the
reaquesl [Ty and aveuralsly conluing all
the material facts and circumstances,
Shnald e Bureao or Comrmissinm
resrind 8 previonsly issoecd arvivory
orvinicn, the requesting party must
promplly disconlinue wse of e
relevanl policy or praclice in ovder Lo
rernain in compliance with our rules,

(1) Pihlic disclasnm. The
Enfvreement Bureaw will make adviscry
cryimians avatlabla to the public on the
Crornmission™ wehdile, The Toreny will
also pubrish the initial request for
goidance and any associatead malorinls.
Farlies saliciling advizery opinions may
rrriest confidential treatment of
information sulanitted in conosction
with n reaqunst for an advizory opinion
porsuand b &R ol this sutadigplaer.

(e, Fithorowol of reqgeest, Aoy
recuesting party mav withdeaw a
reaesl o reviaw Al any hme peioe Lo
recelpl ol nolice that Lhe Bolorcemenl
Burcaun intends te issuc an adverse
cinion, o the issuance of an opinion,
Tho Entercement Burcau remains free,
howrorrr, to suhmit comments to surh
requesting purly s it deems
approprinte. Failure to take action atter
vl ol documents o infoemation,
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whatlwer snlamTed porsoant o this
procedure cr otherwise, does rot inoany
way Timil o stop tha Bureaa Dom laking
such action at such time therealter as it

deams approprata, Tha Burean rasaces
tha right to retain docnments submitted
ta it under this procedure or otherwdse

and tnnse tham foe all govarnmmeantal
PUIpUsEs,
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